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fories to Murder, - - 446 

Of the Punifiment of Murder, 447 

Affythment, in what cafes due—What 
Courts compctent to decree for it, 
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Of aggravated Murder—Murder under ~ 
—Lroltan ery - Sey 452 
Of killing in prefence of the King—in 


the King’s Palace—in the Council 

Houle, &c. - ~ 455 
Of Affaffination, - - ibid. 
Of Murder by Poifon, - = - 456 
Of the Crime of Parricide, = 459 


Of the Crime of Child Murder—Analy- 
fis of the at 1690, ch 27. - = 

The Child muft be found dead, or be 
muffing. Mode of proving the Preg- 
nancy in the laft Cafe, - 

Pregnancy muft be concealed during the 
whole Space—What is a fufficient dif- 
clofure of Pregnancy, be a 

Effet of the difclofure of Pregnancy 
on the Sentence, “ 

Of the Failure to call for Help to the 
Birth, - - 

Effect of the calling for Help, when 
proved, - wr 

Muft the Profecutor prove the Child to 
have been Born to the full Time, 

What 1f the Pannel prove the Birth to 
be unripe, < = 

Is the ftatutory Prefumption abfolute in 
all Cafes, - - 

Does the Aé& apply to Married Women, 

Does Indiétment on the A& admit a 
Charge of Art and Part, - 484 

Promulgation of the A@—aif neceffary _ 
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472 
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to be averred in the Labei, - 485 
OF the Expofure of Infant Children, 487 
QF Suicide, or Self-Murdet, = 488 
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OF RAPE. 
. Page. Page. 
Crimen raptus and fiuprum violentum ; Rape may be committed on a Proft- 
what they were by the Roman Law, 2 tute, ~ - 7 
Rape, by the Law of Scotland, is com- As alfo, though Luft is not the ultimate 
mitted | by forcible Carnal Know- o1 chief object of the Offender, 9 
ledge, without abduction of the per- Libel for Rape admits a Charge of Art 
fon, i= - ib. and Part, - 10 
Is Emuffion, as well as Penetration, Punifhment of Rape is Death. But the 
neceflary to complete. the Crime? Offender’s Life 1s faved, if the Woman 
Terms of feveral Convictions of bear Evidence that fhe went with 
Rape on Infant Children, - 3 him of her own. will, - 1X 
The Carnal Knowledge muft be forci-. Of the Competent Profecutors for Rape, 13 
ble-—-What 1s held a fufficient force— | Of the Competent Period for the Com- 
Is it foyce if the Woman be . ftupified plaint, judicial, and extrayudicial, 14 
with a Potion? =, = = 44 | The Woman Ravailhed 1s a a 
Foice is not neceflary mn the AE of Witnefs, = = 15 
Females under the years of Puberty, 7 
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Page Page 
Affault with Intent to Ravifh; is pu- the Morals of Females, zmpuderes, is 
nifhable with Corporal and Infamous a point of Dittay, ~ 16 
Pains, - = 15 | Forcible Abduétion and Marriage, is a 


The ufe of lewd practices to Corrupt 


high Crime, but not Capital—unlefs 
when done by way of Hamefucken, 17 
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OF HAMESUCKEN. 


Page 
Hamefucken is the Invafion of a perfon 
at his dwelling place to do him a ma- 
terial Injury, - - 29 
Is not committed by Invafion in a Shop, 
Public Office, Countinghoufe, or the 
like, - - 21 
Nor in the Houfe of a Friend, where 
one is vifiting, nor ina Tavern, nor 
an Jnn, o js 23 
But all the Members of any man’s houfe- 
hold are proteéted by his Roof, fo 
that it is Hamefucken to Invade them 


there, - - 24 
Is it Hamefucken to Invade an Inn- 
kecper in his Inn > - 25 


Are the Precinéts held to be part of 
the Houfe, as to this Crime? - 24 
There may be Hamefucken though the 
Offenders do not enter the Houfe, 28 
And though the chief Injury be done 
out of the Houfe , if the Affault com. 
mence within it, ~ - 29 


ie Page 
But not if the perfon be enticed from 

his Houfe, before he is at all Invad- 
ed, - ~ 3e 
It is not neceflary to Hamefucken, that 

the Entry of the Houfe be by main 

force; but it muft be an Entry with 

a deliberate and felonious purpofe to 

Invade, ~ * ~ 32 
It is not Hamefucken, if the purpofe of 

Entry was to raife Fire; or if it was 

made under mifapprehenfion of night, 33 
Hamefucken requires Affault on the 

Perfon, but may be done by various 

modes of perfonal Injury ; Beating , 

Firing at; Binding and Confining ; 

Attempting to Ravith; carrying off 

in order to compel Marriage, - 34 


Profecution for itis not limited to fo 


fhort a period as of old, ~ 37 
Ordinary Rules as to Competent Wit- 
neffes ave relaxed an the Trial for st, 38 
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OF REAL INJURIES. 


Beating or Curfing of Parents, is a Ca- 
pital Crime by Statute, 
Is a Defence againft the Charge, if the 
Child has been provoked by out- 
rageous Chaftifement, 
The Charge of Beating is not Compe- 
tent upon a mere ftruggles nor of 
curfing, on irreverent words, 
The words ufed mutt be fet forth in the 
Libel, 
The Statute does not protect Father nor 
Mother by affinity. Quid juris as to 
Grandfather and Mother? 
Laws againft Affaulting of Clergymen. 
Inftances of Profecution on them, 
Striking of Judges is a high Crime, 
Laws againft Striking in Prefence of 
King, Parliament, or Council, or in 
the King’s Inner Chamber, or Palace, 
or within a Mile of it, 
To Invade any Member of his Majefly’s 
Seffion, or Secret Council, for fervice 
done the King, is a Capital Crime, 
Every real Injury is punifhable at com- 
mon Law, whether reducible under 
any Term of Style or not, 
Wounding with Intent to Kill, is pu- 
nifhable with Tranfportation. Af- 
fault with that Intent is punithable, 
though no Wound follow, 
Affaulting with Intent to Ravith, Rob, 


Page 


39 


40 


ib. 
41 


42 


43 
44 


45 


46 


47 


48 


or extort a Deed, is punifhable with 
high and infamous pains, ~ 
Demembration and Mutilation are high 
Crimes, but not Capital, 
Ordinary courfe of punifhment for vio- 
lent Affaults, is by Whipping and 
Banifhment, 
Slight Affaults are cognifable in the 
Court of Jufticiary, 
No Verbal Provocation will juftify an 
Affault, 
But great Provocation of that fort may 
mitigate the Sentence, 
Retortion of Blows is a good Plea to 
exculpate, 
Provided the due meafure of retaliation 
be not exceeded, 
And that the Provocation be recently 
before the Affault. Extent of the In- 
dulgence 1n that refpeét, 
The due Form of remitting the right 
of Procefs for Injury, is not fettled 
in PraGtice, 
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Nor the Period of Prefcription of fucht 
Procefs, _ 

Charge of Oppreffon is fuitable to Cafes 
of Malverfation by Perfons in Power; 
but has been applied to Cafes of 
Affault, 

Wrongous Imprifonment not to be 
treated in this part of the Work, 
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OF OFFENCES AGAINST REPUTATION. 


Page 
Court of Jufticiary have a difcretionary 
Power of judging on any Charge of 
verbal Injury, whether itis worthy 
of therr cognifance,, «. =, 
Slandering of Judges is a fofficient 
ground of Profecution 1n that Court, 71 
As calumnious Profecution for a Crime 


_alfo is, - - 72 
And lkewife Calumnious Information 
of a Crime, - a 73 


Slander mixed with atts of Outrage, or 
tending to them, has been found ac- 
tionable in the Supreme. Court, 

Slander againft the King, or Leafing- 
making , Statutes againft it, ae 

Nature of the Offence, _ 

Convictions of Leafing-making by Chal- 
lenge of the King’s Title, - ib. 

Conviftions of Leafing-making by Af- 
perfion of the King’s Chara&er or 


Condu&, - - 85 
Convidtions of Leafing-making by cae 
lumniating Nvbles to the King, 
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OF PERJURY. 


Page 
Reafons for punifhing that Cnme fe- 


verely, - - 126 
There is no Perjury unlefs the falfehood 
of the Oath be manifeft, - 127 


Page 
‘Convictions of Leafing-making by rail- 
ing or {coffing at the King, — Q2: 
-Diftinion between the Crimes of Leaf. 
ing-making and’ Sedition, = = 95 
Pains of Law for Leafing-making ; do 
they extend to Tranfportation, 5 101 
In the Style of the Court, Banz/bment: 
includes Traufportation, oa ib. 
A& 1703 muft. be conftrued Seoording 
to that Style, a eh ma oes ee OD 
Tranfportation was a known punilh- 
ment in the beginning of. the «7th 
Century, ~ - 108 
Manner in which the Sentence was ex- 
plicated Abroad in thofe Times, 112. 
Nature of the authority by which it is 
; explicated Abroad now, ~ 119 
‘Was introduced by authority of the 
Priyy Council, and became part of 
the common Law, =~ ia 121 
Js applicable to Crime$ not in them- 
felves Capital, a - 123 
Page 
Can it be committed by a pure omiffion 
inthe Oath? =— = 128 
The Libel for Peryury muft be fpecial, 
and ftrongly qualified, - 129 
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The falfehood muft be affirmed abfo- 
lutely. Wall Oath xox memini ‘Or 
nihil govi infer it ? jae 

The falfehood muft be affirmed wilful- 
ly. Oath of Calumny or in Lawbor- 
1ows will not infer it, 

The Oath muft be material to the mat- 
ter at Jflue, é 

Perjury 1s not inferred by a folemn de- 
claration zot on Oath, 

Nor by an Oath taken before one who 
has no right to take it. Nor bya 
voluntary Affidavit, 

Ts it inferred by falfe Oath before an 
Fcclefiaftical Court ? 

Is not inferred by an incomplete Oath, 
or one not accompanied with, the “ors 
dinary forms, 

Is not inferred by a perfon’s being, in 
the Event, falfe to an Oath, 

Nor by the emiffion of two contrary 
Oaths ; unlefs the true State of Fads 
can be proved, 

Is inferred either by 
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Oath fuper facto 


alzeno or fuper facto proprio, -- 140 
By falfe Oath of Party upon reference, 
as wellas by Oath of Witnefs, Lat, 
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Alfo by falfe Oath of Party upon refe- 
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OF SUBORNATION OF PERJURY. 


Page 
Is only commited, if the perfon prac- 
tifed on fhall be Seduced and depone, 156 
But may be committed without an ex- 
prefs and avowed compact on a falfe- 
hood, 


— ~ 


137 


rencé in a Criminal Procefs, -— 143 
Cafes where it may even be inferred 
upon Oath of Credulity, - 144 
Competent Evidence of the tenor and 

fubftance of the Falfe Oath, - 145 
Manner of proving that it is falfe. Pa- 

role evidence is admiflible for that 

purpofe, ~ - 147 
Pains of Law for Perjury, - 149 
Anciently was punifhed with Death in 

cafes of repeated Guilt, - 15t 
' Perjury in a Capital Trial, may it be 
_ punifhed with Death, ~ 152 
Perjury emerging in Procefs before the 

Court of Seffion, may be punifhed 

there, ~ _ 1b, 
The perfon who has fuffered prejudice 

by Perjury, has right to Profecute: 

Ass alfo the perfon to whofe prejudice 

it was intended, though the Harm 

has not enfued, - - 153 
The Title of the private any. to Profe- 

cute muft appear upon the Libel, 154 

Prevarication upon Oath. what it is, 

and how punifhable, = ib. 

Page 


The attempt to Suborn is a point of 
dittay , though the perfons pra@ifed 
on neither depone nor engege todo fo, 157 
Tnftances of Trial for fuch atttempt, on 
the purfuit of the private Party. 159 
All 
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f Page 
All Pradtices tending to procure falfe 
or Deceitful Evidence, or falfe Accu- 


fation, are punithable, - 160 
Subornation, and attempt to Suborn, 
how punifhable, ~ 162 


Malverfation by tampering with Wit- 
neffes, or by altering or fupprefling 
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Page 


written Evidence relative to a Crimi- 
nal Trial, is punifhable fummarily, 
without an Affize, = 
Malverfations by prattices tending to 
influence the opinion of the Public 
or Jury, as to a Criminal Trial, are 
punifhable fummarily, - 
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OF DEFORCEMENT. 


Page 

Grounds of pumfhing this Crime with 
feverity, ~ ~ 

It can only be committed on a lawful 
Officer duly inftalled, - 

And on one who is engaged in an official 
A& at the time when he is molefted, 167 

Ts not fufficient that he is molefted in 
fomething fubfervient or preparatory 
to an official Ad, - 

Nor that he is Invaded in his return 
homeward, after quitting his official 
Charatter, ~ - 

But it is fufficient, if he be in a(fu prox- 


165 


166 


168 


zmo to do the official AG, ~ 171 
The Officer muft duly notify to the 
Party that he is fuch, oa 172 


But the difplay of Blazon or Baton, is 
not indifpenfible for that purpofe in 
every cafe, - - 

He muft alfo notify that he is come for 
an official Aét at that time, but 1s 
not obliged to fhow his Diligence, if 
not required, - - 


173 


174 


If required to fhow it, muft Comply, 

But is not obliged to part with it; nor 
to fhow it, if he is in full poffeflion of 
his Obje&, _ - 

The Officer may be refifted if he do not 
proceed in courfe of Law with his 
Diligence, = 

But he is not obliged to defift upon offer 
of payment, or allegations of previous 
payment or compenfation, ~ 

Though the Officer err, 1t 1s punifhable 
wantonly to abufe him; and to kill 
him, may be Murder, - 

Tt isnot Deforcement if the obitruétion 
of the Officer be upon an occafional 
Quarrel, - - 

A violent hinderance of the Officer is a 
Deforcement, though there be no ef- 
fufion of Blood, nor bodily Injury, 

But no violence is a Deforcement, un- 
lefs it hinder the Officer to proceed 
with his execution. If he once quit 
the Field, the Crime is complete, 
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148 


180 


181 
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186 
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Page 
Is Deforcement to hinder execution of 
Diligence, Summons, or fummary 
Warrant; and whether under the 
Signet, or 6n the Precept of an Infe- 


rior Judge, - ~ 187 
Ways of being Art and Part of De- 

forcement, ~ ~ 188 
Pains of Law for Deforcement. Corpo- 

ral pains, ~ ~ 189 
Pecuniary pains. How diftributed, 190 


The competent Profecutors are the 
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Page 

King; the Meffenger, and Lord Ly- 
on, and the Party cola of the 
Meffenger, ~ 

The Libel muft defcribe the Dies 
and fpecify time and place, ~ 

The Meffenger and his Affiftants are 
competent Witneffes in the Lord Ad- 
vocate’s Profecution. But in Profe- 
cution at inftance of the Meffenger or 
his Employer, their near relations 
are not competent Witaeffes, 


192 


193 


193 


C WAP YT ER AIy. 


OF BREAKING PRISON. 


Page 
Grounds on which this Crime is punifh- 
ed, - = 
Is a Crime in any Prifoner, esther for 
debt or for a criminal caufe, — 
And whether the Efcape be by violence 
or ftealth, or by taking advantage of 
a cafual opportunity, ~ 


295 


196 
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Page 
What if the Commitment be ex facie 


null ; or if it be liable to extrinfic ob- 
jeftions > - - 

The Efcape muft be from a proper pub- 
lic Gaol, to ground Procefs for break- 
ing Prifon, - - 

Pains of Law for this Crmme, - 


198 
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CHAPTER XV. 


I. OF THE INVADING, INSULTING, OR DEFAMING OF JUDGES. : 


2. OF CORRUFTION, MALVERSATION, OR NEGLECT OF DUTY IN 
- . JUDGES. 


3. OF THEFT-BUTE. 


4. OF WILFUL ERROR ON ASSIZE, 


Page Page 
Pains of Law for Killing or Invading Method anciently of trying Sheriffs for 
any Judge, of Seffion or Jufticiary, or Malverfation upon the Circunt Ayre. 
any other Judge, fitting in his Office , Whether they can be fummarily tried 
and for ftrkmg im prefence of a . now, - = 214 
Court, - - 205 | Negleé& of duty in Judges 1s a point of 
Pains of Law for Infulting or Threat dittay. Cafes to that effeft,  —- 216 
ening Judges with relation to their Negleét of duty in Magiftrates or pub- 
Office, ~ - ib. lic Officers 1s fo, ~ 217 
Pains of Law for Murmuring or De- Theft-bute 1s committed by difmiffing 
faming Judges, ~ 206 a Thief for ranfom, or proteing 
When relative to any depending or re- him for a fhare of hus {poul, - 218 
ecnt procceding, may be punithed Pains of Law for 1t in private perfons, 
fummarily by the Court without Af- and in Magiftrates, - 219 
fize, = _ 207 | Giving of Theft-bute 1s not a cognif- 
Pains of Law for Corruption ina Judge, 209 able Ciume, but a ground of fufpi- 
Or im the other Officers of Court, 210 cion of Theft, - - 220 
Giving or offering a Bribe to a Judge, Wilful Error upon Affize, was commit- 
or to any public Officer, is punifh- ted by acquitting againft Evidence, 
able, = - 211 without any Proof of Corruption, 221 
Oppreftion, wilful partiality, or refufal Was not committed by a rath verdiét of 
ot Juftice, in a Judge, are points of condemnation, nor by the Votes of 
dittay. Trials upon Charges to that a Minority of the Jury to acquit, 223 
Ema, - ~ ib | Was committed by falfe verdi& on the 
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Page 


retourable Biieves , and there the ver- 
diét was fet afide, but not fo in Cri- 
minal Cafes, 


The method of Trial for it was by a 
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great Affize of 24 landed Men, 
All Trial for it was abolifhed at the Re- 


volution, ~ = 
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OF MOBBING.~ 


Page 


Our Term of Mobbing 1s equivalent to 
thofe of Riot, Rout, and unlawful 
Aflembly in the Law of England, 

The Bafis of the Crime, is the Affem- 
bly of a great number of People, 

The Affembly muft be to the fear of 
the Lieges, and the difturbance of the 
public Peace, _ 

An irregular and diforderly convoca- 
tion for performance of a lawful Ad, 
fuch as Execution of Diligence, or a 
{earch for run Goods, may be Profe- 


cuted as a Mob, _ 
The Affembly muft be combined for 
fome viclent puipofe, = 


Which muft be an object of local or Pri- 
vate, not of Public or National con- 
cern, ~- - 

Any purpofe of Injury to Property or 
Perfon, or of intimidating, or con- 
{training the conduct of any one, 1s a 
fufficient Violence, - 

Any movement towards Execution of 
the Violent purpofe, is a fufficient 
Ground of Profecution for this Crime, 

Or even the A& of a gieat tumultons 
Affembly, witha declared purpofe of 
Mifchief, a 3 

Art and Part of Mobbing may be with- 
out lending force of Hands, by In- 
fligation, Gountenance, Command, 


Vou. i 


226 


227 


ib 


228 


230 


232 


234 


235 


236 


XXV 


Page 


224 


225 


Page 


Even though the Jnftigator 1s notprefent 
on the Spot, fhe keeps up a com- 
munication with the Rioters, and in- 
fluences their motions, - 

Perfon may be Art and Part by pie- 
fence, without Aififtance, if the pie- 
fence be qualified with fuch circum. 
ftances, as fhow a concurrence in the 
pioceedings, - - 

Convictions upon that Ground, ~ 

How far a Perfon engaged in a Mob is 
to be held Art and Part of all their 
Ruotous proceedings, = 

Mobbing was Capital in the Roman 
Law in certain Cafes, - 

But 1s not fo by the common Law of 
Scotland, though valuable Property 
be deftroyed or plundered, or Honfes 
broken, or Perfons beaten in thei 
Houles, _ as 

But if an A&t of Murder or Fire- 
raifing committed in a Mob, can be 
brought Home to any Individual; 
it is Capital, - - 

And if a fpecial AQ of Houfe-break- 
ing o\ Stouthief committed in com- 
pany with a Mob, can be brought 
Home to any one, this allo feems to 


be Capital, = a 
Inftances of Libel laid and futtained in 
that Form, ~ a 
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Page 
Statutes concerning Armed convoca- 
tion, or convocation in hindeing 
of the common Law, within Burgh, 
made it Capital, - 255 
Inftances of Trial and Conviction upon 
thefe, ~ - 258 
The conftru@ion of thefe Statutes has 
altered in later times, - 260 
By the Riot Ad, rf Geo. J it 1s a Ga- 
pital Crime for a Mob to begin to 


pull down or demolifh a Houfe, - 264 


Or to remain Affembled to the number 
of Twelve for an How after Pro- 


clamation made to difperfe, -— 265. 


What Perfons have right to make Pro- 
clamation, ~- = 266 
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Tt may be made though there has been 
no felonious attack on Property or 
Perfon. And fuch attack may be re- 
pelled with Force by the Magiftrate 
or the Individual, though Proclama- 
tion has not been made, ~ 

In a Charge upon this claufe, it muft be 
proved that the Pannel was prefent 
at the Proclamation, - 

| Or that he was duly warned of ‘its ha- 
ving been made. If prefent, he is 


prefumed to hear it, - 
Claufe concerning ObftruGion to the 
making of Proclamation, ~ 


Claufe concerming the ufe of force for 
the difperfing, and taking of the Ruot- 
ers, its juft Conftruction, - 
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OF BREACH OF THE PEACE—-THREATENING LETTER—VERBAL 
THREATS—DUEL AND CHALLENGE TO FIGHT— BEARING UN- 


LAWFUL WEAPONS. 
Page 
An affray or cafual fighting, ifto the dif- 
turbance of the public Peace, 1s pu- 
nifhable wth Fine and Imprifonment, 274 
Sending a threatening Letter, though 
figned with the Wniter’s own name, 
is punifhable with Tianfportation, 275 
Extorting Money by anonymous Letters 
is not Robbery, = - 276 
But it is punifbable as a high Crime, 
and in England, under fpecial Sta- 
tutes, with Death, - | 279 
Thefe do not extend to Scotland, but 
it may be pumilhed with Tranfpor- 
tetion at common Law, - 248 
Scope’ /rus of the Roman Law, what 
xt was, and how pumifhable, - 279 


Page 


Verbal threats of Mifchief are relevant 
to caufe the Perfon find Caution for 
keeping the Complaner harmlefs, 
unde1 fuch Penalty as the Court fhall 
appoint, ~ - 

Tt is a Capital Crime by Statute to en- 
gage in a Duel, though no Wound en- 
fue , and to give a Challenge to Fight 
1s puntfhable with Bamihment and 
efcheat of moveables, Ps 

Paffionate words of defiance are not a 
Challenge in the fenfe of the Aa. 
There muft be a due& and eapheit 
appointment to Fight, ~ 

Inftances of Ltsal upon the Statute, 
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Page } Page 
Bearing of Fire-aims is forbidden by Keeping of Arms in a Man’s habitation 
Statutes, under pain of loling the for defence thereof, 1s lawful; but 
Right-hand, and other leffer pains, 284 | was reftritted for a time in certain 
Thefe Laws feems to be Obfolete, 285! Counties, ~ me 286 
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OF INCEST. 
Page Page 
Reafons for punithing it, = 288 | Relations by Affinity in the direét Line 
Prohibitions in the times of Popery how far forbidden, - 294 
were carried to the 4th degree, ib. | Collateral Relations in Affinity how fat 
At the Reformation the 18th chapter of forbidden. Sifter by Affinity —W1- 
Leviticus was made the rule by Sta- dow of a Brother, = 295 
tute, = ~ 289 | Aunt and Nephew by Affinity if for- _ 
That Statute is to be conftrued ftriGly ; bidden. Uncle and Niece by Affi- 
and perhaps differently from the Sta- nity if forbidden, - 296 
tute re{peching lawful Marriage, 290 | Carnal Commerce with two Sifters or 
More efpecially as a Statute paffed in Biothers, was anciently punifhed as 
1649 to fupply ats defeéts, which has Inceft, - - 298 
fince been refcinded, - 291 | But does not feem properly to be fuch, 299 
Extent of the Prohibitions in the dire Intercourfe among Baftard Relations ; 
Line of Relations by Blood, = 292 is it punifhable with the ftatutory 
Among Collateral Relations by Blood— Pains? - = 300 
Brother and Sifter, - 292 | It is not Inceft, if the Pannel was igno- 
Uncle and Niece; Aunt and Nephew, rant of the Relation Or if the 
if forbidden, ~ - 293 Crime was not completed, ~ ZOE 
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OF ADULTERY. 


Page Page 
Reafons why it ought to be a point of unlefs it be notour in terms of the 
* dittay, ~ - 302 Statutes, ~ - 3°5 
Is puntfhed with us in virtue of Statutes, Conviction of Adultery 1s-attended with 
which make it a Capital Crime when certain cival difabilities, ~ 307 
notour, ~ ~ “ 303 | It 1s equally Adultery, whether it be the 
CharaGers of Notour Adultery, 304 Man or the Woman that is Married, 1b. 
No Adultery is punifhable with Death, Is no Adultery if the Marriage has pre- 
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Page 
vioully been diffolved by Divorce, 
or if it be an unlawful Marriage, 

What if the Marrtage be liable to be 
ref{cinded by reafon of Impotence, 
What if the Pannel, on probable grounds, 

believed the Marriage to have been 
diffolyed by Death, ~ 
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Page 
Either the injured Spoufe, or the Lord 
Advocate, may profecute for Adul- 
tery, but not the former, if privy to, 
or Art and Part of the offence, 312 
Proof of Adultery may be by circum. 
ftances. Inftances of Capital Sentence 


for Adultery given and Executed, 313 
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OF BIGAMY AND CLANDESTINE MARRIAGE. 


Page 

Bigemy, why a point of dittay. Is 

panthed by Statute with the pains 
of Pesyury, - ~ BLS 
Is it effential to Bigamy twat both Mar- 
riages be by regular celebration. Cafe 
of both being without celebration, 316 
Cafe of a regular Marnage, followed 
with Clandeftine Cohabitation with 

another perfon as Spoufe, 
Cafe of a regular Marriage fubfequent 
to Clandeftine Cohabitation with ano- 
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ther as Spoufe, - - 318 
Cafe of open Cohabitation as Spoufes, 
with uniform Habite and Repute, fol- 
lowed by celebration of Mainage to 
another Peifon, - = ib. 
There 1s no Bigamy, if the firft Marri- 
age be unlawful, or if it be aiffolved 
by Divo ce before the Second, un- 
lefs the isvorce 1s obtained by the 
fraud of the Pannel, and 1s after- 
wards fet afide, ~ ~ 
What if the Pannel beueved the firft 
Marriage to have been diffolved by 
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Page 
Death. What if the fecond Marriage 
be aHo Inceftuous, - 320 
OF Art and Part of Bigamy, - 1b. 
Statutory Pains of Law for Bigamy. 
* The fame fa& may be Bigamy, and 
notour Adultery, - ~ 
Clandeftine Marriage is a poirt of dit- 
tay, ~ ~ 323 
Parties and Witnelles are lable to pecu- 
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niary Penalties, ~ - 324 
The Celebrator hable to pe:petual Ba- 
nifhment if he 1s not duly authonfed 
by the Church, ~ - 
Or if he falfely aflumes the Character of 
Cale of Marriage ¢e- 


375 


Clergyman, 

clared before a Magi trate, - 
Miniter 1s alfo to be Banifhed, if he 

marry without Celebration of Banns, 327 
What Proof is required of the Profecu- 

tor in that Article, ~ 
Common Law punifles Celzbration of 

Mariage by a pietended Miniftei, 
Who are Competent Profecutors for this 

Offence, - a, 


326 
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OF FORNICATION, DRUNKENNESS, AND UNNATURAL LUSTS. 


Page Page 
Statutory pains of Fornication, = 332 | Of Sodomy, - _ 335 
Of Exceflive or habitual Drinking, 334 | And Beftiality, - - 336 
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OF EGYPTIANS, SORNERS, EXACTORS OF BLACK MAIL, VAGA- 
BONDS, AND RESETTERS OF VAGABONDS-. 5 

Page Page 
Hiitory of the Gypfies, - 337 Statutes. Relevancies found to that 
Were Banifhed from Scotland under Effet, - _ 346 


pain of Death, and wee ordered to 
be Conviéted on the fame and re- 


pute of being Egyptians, - 339 
Hiftory of the Trials upon this Law, 340 
Law has been relaxed in Praétice, fo as 

to require Proof of fome aétual Picke- 

ry or Violence, - 341 
Of the manner of Proving the repute 

of being an Egyptian, ~ 344 
Sorning, what it 1s Was formerly a 

great oppreflion in Scotland, — 345 


Is punifhable with Death by feveral 


Taking of free Quarters is not Sorn- 
ing. This Crime cannot be libelled’ 
without the charge of particular Ads, 

Exatting of Black Mail what itis. E1- 
ther to exaét or pay it, 1s a Capital 


348 


Crime by Statute, - 349 
Statutes for the Punifhment of Vaga- 
bonds, ~ - 351 


The habitual refetting of Thieves, Va- 
gabonds, o: diforderly Perfons, 1s pu- 
nifhable by Statute; and alfo at com- 
mon Law. Conviction to that Efea, 353 
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OF PIRACY; PLUNDERING OF WRECKS} AND WILFUL DESTROYING 


OF SHIPS... 


Page 


Piracy is a Crime againft the Law of 
Nations, = = 


And may be punifhed in our Courts 
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Page. 

though Committed by and agamntt 
Foreigners, and out of the Britifh Seas, are 

Con\schons to that Lffed, - 358 


As 
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Page 
AL Pirate is he who has no Commiffion 
from any Prince or State, - 359 


Or who has a Commiffion which, -as a 
Bnitifh Subject, he cannot hold; or 
who abvufes and perverts a lawful 


Commiffion, ~ ~ 360 
But this is only true, if the abufe be 
Grofs and Wilful, ~ 361 


It 1s Piracy whether the Ship be taken, 
or the Effects in it, or the perfons of 
the Mariners, to fell them for Slaves, 362 
Piracy anciently might be tried either 
by the Jutliciar, or the Lord High 
Admiral, but is now peculiar in the 
firft Inftance to the Judge-Admural, 
Label for Piracy admits an uncommon 
Latitude in the Charge of the Time, 
Place, and circumftances of the A& 


hbelled, re <n Wir 
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The Plea of Compulfion 1s good againft 
a Charge of Piracy; but not if the 
Pannel afte: wards affent to that courfe 
of Life, = s. 

Wrecks by the old Law efcheated to the 
King after year and day. But this 

| altered by cuftom, - a 

Plundering of a proper Wreck is not 
Robbery, nora Capital Crime by the 

_ Law of Scotland, - 

But to Plunder ftranded Goods if any- 
wife under the Protection of any.one 
faved from the Veffel, 1s Stouthrief, 
and a Capital Crime, ~ 

Wilful deftruGion of Ships, with intent 
to injure the Owners or Underwriters, 
is punifhable Arbitrarily at com- 
mon Law, and with Death by Sta- 
tute, = = 
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OF SMUGGLING; AND OF THE SEDUCING OF ARTIFICERS. 


Page 

Smuggling is liable to high Pains in the 
more audacious fpecies of it, 

Ena&tment of Statute 6th Geo I 
ch. 21, as to Companies of Smugglers. 
Trials upon it, _ - 

If the Revenue Officer errs in the Exe- 
cution of his duty, may he be Af. 
faulted and Beaten at pleafure?  — 

Enaétment of Statute 8th Geo I. ch. 18, 
and of gth Geo. II. ch. 35. as to 
Companies of Smugglers, ~ 
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Enadtment of Statute 19th Geo. II. 

ch. 34 as to Companies of Smugglers, 
Trials upon it, - = 

Enactment of Statute 24th Geo, II. 

ch, go. as to Companies of Smng- 
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glers, - ~ 
EnaGtment of Statute 8th Geo. I, 
ch 18. as to Offences by fingle perfons, 377 
Enaétment of Statute roth Geo. II. 
ch, 34. as to Offences of fingle Per- 
fons, ~ ~ 
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378 
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Enaétment of Statute 24th Geo. III. 
ch 47. and rgth Geo, III. ch. 69. 
To Affault or deforce a Revenue-Ofi- 
cer, 1s a Crime atcommon Law. 
And on the pafling of any Revenue 
Law, a Jurifdition over Offenders 

arifes at common Law, - 
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? Page 
The feducing of Biitith Artificers to 
fettle Abroad, is punifhable with Fine 
and Imprifonment. And the Arti- 
ficer Seduced forleits his Property, 
and the Privileges of a Britifh Sub- 
ject, ~ ee 382 
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OF USURY 3 FRAUDULENT BANKRUPTCY; AND FORESTALING, 


Ufury ; what it 1s, and how punifh- 
able, - - 

Is the fubjeét of feveral Scots Statutes , 
but 1s chiefly regulated by the A& 
2th Anne, ch 16., by which an 
ufurious /2pulatzon annuls any Con- 
tract, though nothing be paid on it, 

This 1s true whether the Stipulation be 
dire&t or covert. Judgments to that 
Effect, _ - 

By the A@ of Anne, the receiving of 
ufurious profits, though not ftipulated, 
fubjects to forfeiture of treble the fum 
Lent, as 

And this, whether they be received in 
Kind or in Money, provided it is not 
given asa free Gift, - 

If the high profit 1s ftipulated alterna- 
tively by way of Failzie or Damages , 
is this Ufiny? - bs 

Se aw not Ufury if the Lender runsa 
Hazard of lofing the principal Sum, 
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What if he runs the Hazard of getting 

lefs than the lawful Intereft? Cafe of 

annualrents of Viétual, - 390 
Payment of Intereft before hand 1s for- 

bidden by Statute, on which Con- 

victions have been obtained, — 392. 
But this will not apply to Receipt of In- 

tereft half yearly, or quarterly, if in 

proportion to the Time for which the 

Money has been forborn, ~ 393. 
Stipulation of Intereft upon Intereft is 

not effectual in Law , but the receiv- 

ing of it does not fecm to be ulurious, 394 
The Pecuniary Penalties of Ufury are 

the nullity of the ufurious Contra&t , 

and treble Penalties, where ufurious 

Intereft has been paid, = 396 
Whether the old Law infliting efcheat 

of Moveables and Corporal Pains, 1s 

ftill in force, feems doubtful,  — 397. 


Penalties may be purfued for in an Infe- 


rior Court, and withouta Jury, — ab, 
Proof 
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Page Page 

Proof of Ufury may be by Oath of the Fraudulent Bankruptcy what it is, and 

Panne], but it is doubtful whether this how punifhable, at whofe Tnitance, — 

“can be ufed in fupplement of other and in what Court, - 402 

Probation, ~ ~ 398 | Foreftalling and Regrating what they 
The Inftrumentary Witneffes are not are, and how punifhable May be 

the only competent Witneffes, 399 Charged generally againft the Pan- 
The Debtor is not a habile Witnefs 1f he nel, as Habite and Repute a Fore- 

purfues, or if his debt be outftand- ftaller, = - - 493 

ing; but otherwife, and if he re- Convictions of Foreftalling and Reguat- 

nounce his fhare of the Penalties, he ing. Piofecutions for carrying cer- 

1s admiflible, - - 400 tain Articles out of the Country, 
Procefs for Ufury very frequent from for trade with the Enghth, —- 405 

1663 to 1670. Very rare fince that 

Time, - ~ 402 
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OF HIGH TREASON. 


Page Page 
General notion of Lefa Majeftas or Inftances of overt Adts which tend 1n- 
Perduellion, ~ - 406 direftly to his Death , as by levying 
Crime of Treafon 1s regulated by the War, or Confulting to that End, 1n- 
Law of England, which was exténd- viting Foreigners to Invade, &c. 412 
ed to Scotland by Statute 7th Anne, Speculative Writings, uopublifhed, are 
ch. 21 - - 407 not an overt Aét of Compafling, 414 
The Bafis of the Law of Treafon, is the But Writings relative to any Treafon- 
Statute 25th Edward III. ch. 2. 403 able Projet that 1s on foot at the 
Treafon by Compafling the Death of Time are an overt Ad, - 415 
the King, 1s founded on an ancient As are alfo Writings, if Publifhed, 
notion of the Law of England, 409 which dire@ly incite to Kall the King, 
The Compafling muft be proved by or to Rebel againft him, ~ 416 
overt Adis, which are both viewed as Loofe words, however wicked, if not 
Evidence, and as A&ts towards Exe- relative to any Treafonable Projet, 
cution of the Purpofe, ~ 410 are not an overt Aét, = 418 
‘Overt Adts of Compafling, directly re- But words may expound and apply an 
Jative to the Perfon of the King, 411 | -A&, fo as to make it Treafon, 419 


Who 
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Who 1s a King in this Queftion of Com- 
pafing. The King de fadiois fo Is 
the King de jure when out of pof- 
feffion ? 

The Queen and Prince are within the 
fenfe of the A&; but only under 
Modifications, 

Violation of the Queen Confort, or 
Wife of the Prince, or the Princefs 
Royal, 1s Treafon, 

Treafon by levying of War requires an 
aCtual i1fing, 

What ere conftrued Aéts of levying 
War Bate Affembling of a war- 
like Force again{ft the King, and his 


power is fo, . : 
A great Convocation, though not 1n re- 
gular array of War, if for objects of 
Public concern, is a levying of War, 
The levying of War, if not againft the 
King, 13 not Treafon But all pro- 


jets of general oppofition to the 


Laws, are held to be againft the King, 


Farther Il]uftrations of this broad con- 
ftiuction, 
The difference between Treafonable le- 
vying of War and Riot is, that the 
Jatter 1s for an obyeét of private or lo- 


cal concern, 


Page 
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The War muft be levied within the , 


Realm, of which the narrow Seas 
aie held to be part, 
Of Tieafon by adherence to the King’s 
Ads of Treafonable ad- 


Enemies. 
herence, - 
Who 1s theld an Enemy in this Que- 

fion Hoftility to the King’s Al- 


hes 1s the fame as againit himfelf, 


Woe, If 
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Of Treafon by counterfeiting the Royal 
Seals, 
Of Tieafon by counterfeiting the King’s 
Money, or Importing Money, like the 
King’s, from Abroad, with intent to 
trade, 
Is Treafon to Kill any of the Supreme 
Judges of England or Scotland fitting 
in his Office, 
Treafons inftuuted for the fecurity of 
the Proteftant fucceflion, 
Treafons inftitutcd for fecurity againft 
the Popifh Religion, 
Farther Treafons relative to the Coin 
of the Kingdom, 
Offences again{t the Coin, may they 
be full profecuted as fuch, on the 
Scottifh Statutes, 
In Treafon all Offenders are principals, 
All who owe allegiance may commit 
Treafon. Allegiance of a natural 
born Subje& 1s perpetual and inde- 
feafible, 
Local and temporary allegiance 1s due 
by Aliens while they continue in 
Buitain; even though in tume of War 
with thei native country, 
An Ahen coming herve fecretly in time 
of War, 1s to be dealt with as a Spy, 
Situation of Ambaffadors as to allegi- 
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ance and [reafon, 
Procefs hes for Treafon in the Court 
of Julticiary, or before a Commiffion 
of Oyer and Terminer, 
By Bull found by a grand Jury, and be- 
‘ fore a petty Jury of Twelve Perfons, 
qualified in 2 certain manner, 
Tiial in Abfence for Treafon, the 
Hiftory of it, 
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Page Page 
Was only abolifhed by the communica- lenge to the Jurors. Muft be tried 
tion of the Englith Treafon Laws, 458 within three years, = 469 
Hittory of Trial for Treafon after Tenor of the Judgment for Treafon, as 
Beath, ~ a6 TS 1b. to the Perfon. Is followed with 
Of the Evidence in Trial for Treafon. efcheat of. Moveables, and forfeiture 
Overt Acts muit be proved by two of Heritage, = - 4470 
Witneffes , but if they are of the fame Application of the Forfeiture to the 
fort of Treafon, one Witnefs to each Cafe of Entailed Efftates, - 471 
is fufticient, - ~ 460 | The Provifions of the Tailzie will not 
Proof by Confeffion of Party, to he exclude Forfeiture Nor does the 
complete mut be upon Thal, but incurring of an Irritancy if not de- 
other Confeflions may be ufed as cir- clared before the Treafon, - 473 
cumf{tances, - - 462 | Forfeiture affeéts an Ejtate in the per- 
Ufe of Torture to obtain Confeffion, ts fon of an apparent Heir. Does it af- 
forbideen by the Aét 7th of Anne, fe&t one which devolves to him after 
ch. 21. in all Cafes, - 463 attainde1 ? - - 474 
No Evidence can be given of any overt Forfeiture attaches at ghe date of the 
A& that 1s not libelled, but the de- Treafonable A@ Its Effe€ on the 
tail of the Evidence need not be fet Tntereft of third Parties, Creditors, ° 
forth, - - 464 and others, = - 476 
Copies of Indictment for Tieafon and Attainder of Treafon works Corruption 
of the Lifts of Jurors and Witneffes . of Blood, which hindeis any one to 
mutt be given the Prifoner ten days inherit of or thiough the Tiaitor, 476 
before Trial, - - 467 | Itis not removable by Pardon Does 
Piifoner’s Witneffes are con pelled to not hold in Offences againft the 
appear, and ate fworn, and he has Coin Is lim.ted to the lifetirae of 
the aid of Counfel, - 469 the Pretender’s Sons, - 484 
Has the Benefit of peremptory Chal-- Mifpiifon of Treafon what it 1s, and 
how punishable - - 482 
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OF SEDITION. 


Page P: ge 
General notion of the Crime of Se - Reafons why it 1s a point of dittay , 
ditiou, - - 484 and puniuhsble at common Law, 486 
Inftances of Practices and Proceedings Certain Acts of S dition were made 
* which amount to Sedition, _ 485 Tie.ton by Statute, ~ 487 
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Page 
But by the Act of 7th Anne, ch. 21. 
are again reduced to be acts of Sedi- 
tion punifhable arbitrarily atcommon 


Law, - _ 489 
Cafes of Trial tor Sedition, - 490 
Real Sedition 1s different from Riot, 492 
And verbal Sedition is different from 

Leafing-making, ae - 494 
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Page 
Diftin&ion between verbal and real 
Sedition, - - 
Enlifting Britifh Subje&s to ferve a 
foreign State, or piocuring them to 
go Abroad with that intent, is a ca- 
pital Crime by Statute, - 
Defertion of an enl:fted Soldie1 is not a 
Crime at common Law, nor cogmif- 
able by the ordinary Courts, - 


494 
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OF OFFENCES NOT TREASONABLE AGAINST THE COIN. 


Page 

Scottith Statutes for the punifhment of 
Coining, _ - 

In practice, all falfifications of the Coin, 
whether home or foreign, and uttery 
of falfe Coming were punifhed Capi- 
tally, and as Treafonable. Convidtions 
to that Effedt, = - 

Later convidtions of the fame nature, 

The Forfenme was taken away in 
1696, and re-eftablifhed by Statute 
nth Anne, ch. 21 ~ 

Coining of Copper Money, how punith- 
able by Englifh Statutes. How in 
Scotland, - - 
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Page 
That Offence is complete by the fabrica- 
tion, without uttering But the piece 
mutt be after the hkenefs of the na- 
tional Coin, ~ = 
Uttering of falfe Bntihh Coin, formerly 
punifhed with Death in Scotland. Is 
that Law now ? a 
Uttering of Britifh or forer¢n Coin coun- 
terfeed Abroad, and Imported, how 
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OF OFTENCES AGAINST R: LIGION. 


Page 

Blafphemy. Defeription of that Crime 
by the foreign Commentators, 

How defcribed in the Scots Statutes, and 


how punifhable, = 4 


343 


545 


punifhable, - - 51t 
Coining or lightening of foreign Money, 
not cuiient here by Statute or Piocla- 
mation, how punilhable, - 512 
Page 
Does Repentance or Intoxication excul- 
pate, or alleviate the Offence ? - 517 


Inftance of Capital Conviction for Blaf- 
phemy, - _ 518 


What 
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Pige 

What Courts are competent to Trial 
for Blafohen y, - 

Statutes ag<inft pioshane Cu fing and 
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Swearing, = = eenib 
And with refpeé&t to mocking of and 
{cofling at Religion, ~ 
And as to difturbance of Divine Wor- 
fhip, or Fray in Kirk or “irkyard, 
Statutes relative to the breaking of Sun- 


520 
521 


day, = = 
Who 1s the competent Judge and Profe- 
cutor, in complaints upon thefe Laws, 523 
Herefy - Hiftory of the Law and prac- 
tice refpecting it. Is not now the 
fubye& of any temporal pains, even 
when followed with Excommunica- 


522 


tion, - - 524 

‘Neon-conformity to the Eftablifhed 
Church. Hiflory of the Laws re- 
fpecting it, - - 529 

Statutes refpecting Conventicles Ruigo- 
rous execution of them, and its confe- 
quences, - - 530 

Laws refpeéting non-confoimity were 
repealed in 1690, and none were en- 
acted in Zieu of them, = 

With the exception of the penal Laws 
againft Papafts, and certain icftraints 
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on F pifcopals, ~ - 534 
State of the penal Laws agatnft Papafts. 
Saying o1 hearing of Mafs 1» Caprttal, 535 
Summary form of Libeland Procefs for 
the Banifhment of a Popifh Prieft, 
Can he be Executed on 1eturning to 


Britain, without a new Conviction 


aot 


and Sentence? = “ 538 
Conditions required of an Epifcopal Paf- 
tor by the Tolérat on AG He mutt 
have Letters of Oideis, duly recorded, 


from an Engluh or liith Buhop, 540 
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“He muft take the Oa‘hs to Govern- 


ment, and record a Certificate there- 
of, bearing a def pt no his Meet- 


inghoufe, ~ - S41 
He muft Pray for the King by name, 
and the Royal Family, - 542 


Js a Meetinghoufe where Five Af- 
Temble, befide the Members of the 
Family, ~ - 

Intrufion into Churches was made a 
point of dittay by Statute 1695,ch. 22. 544 

The Charge for it lies though no vio- ° 
lence have been committed, and 
though the Parifh Minifte: have not 
been excluded from the Church, or 
though the Living be vacant, - 

It is committed by Affumption of any 
part or article of the Paftoral_unétion, 547 ; 

If the Intruder have a colourasie title 
to the Living, he isnot Guilty, - 

And the Statute does not apply to the 
continuance in the Paftoral funéions 
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after depofition, ~ - 

Such as affift the Intruder are punifh- 
able, - - - 

Of the competent Judge and Profec..tor 
for Intrufion, = = 

Simony if a point of dittay. Barratry . 
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its meaning im our practice. Laws 
with refpeét to it, - = 
Witchcraft’ puntthed by the common 
cuftom of It rope, = 
Punifhed with Death by a Scots Statute, 
Groands on uhichthe charge of Wit.h- 
craft was received in practice, 
Method of Inquiry in fuch Cafes, and 
nature of the Evidence admitted, 


552 
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558 
Proof by confeftion of Paity—was often 


procurrd by Torture, - 560 
All profecution for Witcheraft for did- 
den by Statute, = - 562 


IN TRO- 


INTRODUCTION. 


NOW offer to the Public, the fubftance of thofe obferva- 
‘i tions on the defcription and punifhmént of Crimes, which, 
in the difcharge of my duty, as Profeflor of the Law of 
Scotland in the Univerfity of Edinburgh, I have for fome 
years had occafion to deliver, as part of a courfe of Aca- 
demical Lectures. And when [ give them this form, for 
which I cannot plead the fame obligation, I am fenfible that 
fomeé apology is due to my countrymen, and more efpecially 
to my Brethren at the Bar, for the boldnefs of the under- 
taking. 


In one, however, and the principal excufe, I hope to be 
in fome meafure anticipated by the reader. It is this : That 
I am not profeffing to give him new light on a fubje& which 
has been already handled by accurate and able authors ; but 
am only introducing him to the elements of a part of our 
practice, upon which, important as it is, the lawyer may 
almoft be faid to be. without one printed authority to re- 
fort to. co 


Wun I fay fo, I am far from intending (I know indeed 
that fuch an attempt would be fruitlefs, and prudence, if 


if not 
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not a fenfe of juftice, would reftrain me) to depreciate the me- 
rits of the Treati/e concerning the Law of Scotland in Matters Cri- 
minal, publifhed in 1678, by that eloquent and ingenious law- 
yer, Sir George Mackenzie. Certainly, whatever may be its 
imperfections, his work was a valuable prefent to the lawyers 
of his day; and this 1 may fafely fay, that if we were poffefled 
of any general fyftem applicable to the prattice of:our times, 
and written with the fame learning and ingenuity, or contain- 
ing the like detail of the judgments of Court, and of the rules 
of our municipal cuftom, the prefent publication would never 
have feen the light. But it is well'known, that ‘with the ex- 
ception of Maclaurin’s Criminal Cafes, and thofe fince pub- 
lifhed by Mr Arnot, which are but a partial feledtion, and 
do not propofe to give any general expofition of the jlaw, 
later times have added almoft nothing to our ftock of know- 
ledge in this department. It is true that Erfkine, in his va- 
luable Inftitute of the Law of Scotland, profeffes to treat of 
the rules as well of our Criminal as of our Civil Practice. 
But of this part of his work, which at any rate is much too 
brief to be of any material fervice in real bufinefs, I may 
be allowed to fay, (for in this I am not pretending to lead, 
but am following the public opinion), that it is not of the 
fame high authority as the other ; nor has been formed upon 
the fame aceurate and extenfive refearch into the records 
and decifions of Court, which are the only key to the pe- 
culiar practice of Scotland refpecting crimes. The fame re- 
mark is no lefs applicable to Mr Forbes’s Inftitute of the Cri- 
minal Law ; which is little more than a fet of hafty notes of 
the contents of our ftatutes, without any imquiry into what 
has been argued or decided. 


Tuus, on the whole, the lawyer has to gain his know- 


ledge of this, certainly the nobleft and moft interefting pare 
of 
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of his profeffion, from the perufal of one work, compofed up- 
wards of a century ago, and in times fo very different from 
the prefent, that, even if it were in every inflance an accu- 
rate and faithful delifeation of the law and practice as they 
then ftood ; ftill it would be ;found to give a very defective, 
and often erroneous account of what is now the law, and 
to require a very ample commentary, to accommodate it to 
‘the ufes of our day. © 


Tus will not appear furprifing to one who confiders the 
great change which has happened fince the time of Sir 
George Mackenzie, in the manners, and temper, and way of 
thinking of the nation; by which the ftate of its Criminal 
Law, and its application to real bufinefs, muft always, in. a 
great meafure, be affected. For although, in any tolerably well 
governed country, the decifion of an individual cafe ought, 
and in general does depend, not on the wifhes and feelings 
of the people, or any part of the people, with refped to the 
perfons concerned, but folely on the letter of the law and 
the ftate of the fad; yet the general fpirit of that law will 
always, in fome meafure, be bent and accommodated to the 
temper and exigencies of the times; directing its feverity 
again{t thofe crimes which the manners of the age breed a 
direct abhorrence of, or which the prefent condition of the 
people renders peculiarly hurtful in their confequences to 
private or to public peace. The method, too, of detecting 
crimes, and of carrying on the trial, muft be affected by the 
manners of the ‘people; fince the courfe of procefs will na- 
turally vary, according as there is more or lefs danger that 
juftice will be perverted, or fruftrated, by falfehood and 
corruption, by.private malice, or by the rancorous animo- 
fity of civil diffenfions, 

fa THE 
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Tue law of civil’ rights undergoes-its changes‘too, as the 
ftate of a people in regard te its political fituation alters; 
but the changes are never fo rapid, nor fo extenfive, as in 
the criminal jurifprudence.: One ftrong reafon for which is, 
that with refpedt to the former, although it may often be a 
fubjec&t of inquiry to the tnderftanding, whether one or 
other practice be the more expedient ; yet in the greater 
number of cafes, our moral feelings are altogether indiffe- 
rent; which they never can be on a queftion whether 
a particular action or conrfe-af conduct is or is not a fit ob- 
ject of punifhment. There are fome of ‘our civil inftitu- 
tions, which perhaps might be, altered with advantage ; but 
fill there is no feeling of diflike og abhorrence of the per- 
fons who enjoy what the prefent law gives them; nor any 
very ftrong fympathy and compaflion towards thofe who 
are deprived of fome:advantages, which, on a different plan, 
might have fallen to their lot. And thus the practice of old 
times extends to the prefent, without. giving us any fhock or 
uneafinefs. Now, it is quite 'otherwife in the matter of 
crimes. Take, for inftance, the cafe of witchcraft. The 
poflibility of fuch a crime was once believed ; and the me- 
thads of detecting it were alfo thought to be properly, and 
even ingenioufly, contrived. But .we have recovered from 
this ftrange and miferable delufion : and. E am, fure: it wall 
not be difputed, that even if the ftatute which forbids any 
profecution for this crime had not been enacted, yet the 
manners and temper of the age would effectually have 
abrogated the ancient law.; and woyld ,have fuffered no . 
fuch trials to be: attempted, as our anceftors, at no. veny di- 
ftant period, often witneffed without difapprabation. 


From 
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From this natural correfpondence between the ftate of 
the Criminal Law, and the condition of the people as to its 
manners and ways of feeling, it will eafily be underftood 
why Sir George Mackenzie’s treatife fhould be defective in 
its application to our prefent practice. For at the time of 
its publication, this country had advanced but little in any 
fort of improvement; and indeed, whether we confider it 
with refpe& to the adminiftration of its Government, its 
internal difcipline and ceconomy, or the opinions, temper, 
and habits of the people, it was at that time utterly remote 
from what Scotland has fince become. 


In this penury, therefore, of information, having, in the 
courfe of my duty as Public Teacher of the Law, particularly 
directed my attention to the department of Crimes; and ha- 
ving gone over the whole feries of the Books of Adjournal, (for 
fo the records of the Court of Fufticiary are called); I hope 
I may at leaft be excufed for the attempt of faving others 
the labour of the like refearch, for which not many 
perfons can be fuppofed to have either leifure or inclina- 
tion. 


One other motive, and I truft not an unworthy one, has, 

} confefs, thus far at leaft had weight with me, that it has 
determined me to make this publication earlier, than per- 
haps I fhould otherwife have -been difpofed to. I mean the 
defire of refcuing the law of my native country from that 
fiate of declenfion in the efteem of fome part of the public, 
into which, of late years, it feems to have been falling ; 
owing, L am perfuaded, to this more than any other caufe, 
that they are ignorant of what it really is. This difpofi- 
tion, in particular, appears in.thofe multiplied references to 
the 
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the Criminal Law of England, and thofe frequent and extrava- 
gant encomiums on the Englifh practice, in preference to our 
own; which, in any point where the two differ, is calumniated 
as aide and barbarous, nay is fometimes even {poken of as 
grievous and oppreflive, This is an opinion, which, for my 
own part, I am unwilling to learn; and in which I have 
not yet found any preceptor, who had fufficient fkill or elo- | 
quence to perfuade me. So far from it, that all fuch in- 
vectives, indecent and hurtful as they certainly are, appear 
to me withal to be unjuft and groundlefs in themfelves ; and 
to proceed upon a yery partial and narrow view of the fub- 
ject. 


Tuat the Law of England refpedting Crimes is a liberal 
and enlightened fyftem, (having gradually ripened, by the 
experience of ages, among a people who well underftand the 
nature of a rational and moderate freedom); and that as 
fuch,—as a body of written wifdom,—it is entitled to de- 
ference, and may with propriety be quoted in thofe mat- 
ters which our own cuftoms or ftatutes have not fettled :— 
All this, what 1eafonable perfon will difpute? Farther ; I 
will readily admit, that in many things our pra¢tice has not 
yet attained to the fame maturity and confiftency as that of 
our fifter kingdom: That offences are not reduced, through- 
out, in their defcription and feveral divifions, to the fame 
orderly and fy{tematic fhape; and that we have flill to fettle 
many points of our form of procefs, which have long ceafed 
to be the fubject of controverfy in the Englifh Courts. But 
of all this, how true foever, I have only to obferve, that 
how fhould we expect to find the cafe otherwife, in compa- 
ring our law with that of a country, where, from the much 
greater number of diffolute and profligate people, and ate 

the 
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the greater progrefs of every refinement, and of every fort of 
corruption, crimes are both more frequent, and far more vari- 
ous in their nature, than among ourfelves; fo that through 
the greater number of trials, and the repeated application 
to every fort of offence, their law forms a more complete 
fyftem, and extends its rules, drawn from actual decifions, 
to a greater number of queftions. But will it therefore be 
faid, that, purely by way of fixing things, it would be right 
to extend the whole of this enormous code to Scotland, 
where the fame evils are not yet known, and the fame quef- 
tions have not yet occurred? Or, on the other hand, is it to 
be conceived, that there would be good fenfe or propriety 
in adopting this or t’other article of the Englifh practice, 
without regard had to its fuitablenefs or analogy, either to 
our general fyftem, or to the circumftances of the depart- 
ment of practice on which it is to be engrafted? Surely 
it is a fhortfighted, and narrow wifdom, which thus takes 
up the feveral points of practice feparately and by them- 
felyes ; when nothing is more certain, than that every one 
part has more or lefs relation to another; and that many 
things, which, confidered fingly, may feem to be too rigo- 
rous, or too indulgent, are, however} when examined as 
parts of one whole, found to be neither way exceffive, but 
altogether fuitable and’ proper; being coupled to other provi- 
fions of an oppofite tendency, which ferve to counteract them, 
and to hinder the evil that might otherwife enfue. Now, 
if this be true of the different parts of any one fyftem of 
law, it ought to teach us the greateft diffidence and caution 
in comparing the laws of different countries, even when both 
are fully known to us; and much more, (as in our cafe), 
when our acquaintance with one of them is fo imperfed. 
AMONG 
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.. AMONG many inftunces that might be given, I fhall men- 
tion bur one, ofthis fancied excellence of the Law of Eng- 
dand being na.great meafure a delufion, which has fprung 
from. the looking to only one rule -in.the. criminal procefs, 
without attending to the others. What I allude to is the 
complaint which we often hear, of our want of the peremp- 
tory challenge of the jurors, and of that punctilious. and 
critical precifion refpetting the terms of !the -indidtment 
and record, which is obferved in the Englifh Courts, Bue 
thofe who expatiate on this grievance, entirely forget, 
that, (except in cafe of treafon, by provifion of modern 
ftatutes), no prifoner in England fees his indictment, or 
knows what the charge againft him is, till he ftands ar- 
raipned on it in the face.of Court; and that he is till then 
in equal ignorance who the perfons are that are fummon- 
ed to his jury, and who the witnefles that are to be ufed 
againft him. Whereas with us, he. muft have full infor- 
mation in all thefe important articles, fifteen days at leait 
before his trial; and has thus far better opportunity than 
the prifoner in any trial before an Englith Court, to difco- 
ver and prepare any reafonable objections that may lie to 
the indi&ment, witneffes, or jurors, or any of them. He has 
too with us the farther advantage, in every inftance, of Coun- 
fel to addrefs the jury, and condué his defence; which 
no prifoner in England has upon the iffue of guilty or not 
euilty, in any capital cafe, exccpt in trials for treafon. And 
here, with reference to the indulgence which is fhown in 
thefe particulars to fuch.who are under trial for that high 
crime, I cannot forbear to infert the obfervations of Sir Mi- 
chael Fofter on that occafion. ‘ The furnifhing the prifoner 
‘“¢ with the names, profefliqgns, and places of abode of the 
«* witneffes and jury, fo long before the trial, may ferve many 
«‘ bad purpofes, which are too obvious to be mentioned. One 

“* good 
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‘ good purpofe, and but one it may ferve. It giveth the 
“ prifoner an opportunity of informing himfelf,of the cha- 
“ rader of the witnefles and jury. But this fingle advan- 
“ tage will weigh very little, in the {cale of. juftice or found 
“ policy, againft the many bad ends that may be anfwered 
“ by it. However, if it weigheth any thing in the fcale of 
“ juftice, the Crown is entitled to the fame opportunity of 
‘ fifting the character of the prifoner’s witnefles.’’ Surely 
it ought to be a leffon to us, of the moderation and diffi- 
dence to be obferved with refpec to all opinions on fubjects 
of this kind,-when we find this able and excellent author,— 
an author too, who has diftinguifhed himfelf as a popular 
lawyer, and ftrenuous advocate in the caufe of freedom,— 
thus exprefling himfelf rather in difpraife of thefe humane 
provifions ; which to us, who are habituated to them, as the 
ordinary courfe of procefs, feem to be indifpenfible to a fair 
and equitable trial. 


ANOTHER topic, on which alfo it is not uncommon to hear 
encomiums paffed at our own expence, is the greater huma- 
nity of the Englifh pradtice, which requires the unanimity 
of the Twelve Jurors in their verdict. But, (to pafs over all 
inquiries concerning the fubftance of this rule); if the jury 
muft be unanimous in their voice, they are however warrant- 
ed to convict, and even in capital cafes are in the ufe of do- 
ing {o, upon the teftimony, if pofitive and explicit, ofa fingle 
witnefs: A fort of proof, how reputable foever the witnefs, 
which no Scots Jury can lawfully pay regard to, in any the 
moft inconfiderable cafe. Add to this, that the prifoner in 
Scotland has the fame aid of Court, as the profecutor, for 
compelling his witnefles to appear. Likewife, every witnefs 
that is produced againft the prifoner, has right to fee his de- 
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claration cancelled before depofing-on the trial; fo as he 
may be at abfolute freedom in giving his evidence upon oath. 
The witneffes too are examined out of the prefence of 
each other, which obviates any rifk of a combination againtt 
the prifoner ; and after being examined and difmiffed,, no 
witnefs can again be called on, to explain what he has faid, 
nor to fupply omiffions : Things, (as I underftand it), all or 
moft of them quite foreign to the Englifh form of procefs, 
where the oppofite praétices are eftablifhed, and are even 
thought to be effential, (and poffibly they are fo as matters 
are managed with them), to the execution of criminal puftice. 
Notice may alfo be taken of the jealoufy which actuates our 
cuftom, of all intercourfe between the Judge and. jury. In 
fo much that the verdict, once delivered into Court, can- 
not on any pretence be retracted, nor even amended or 
explained, but muft be received and taken with all its. 
imperfedions, how glaring foever, on its head, An Englith 
jury, on the contrary, are converfed with, reinelofed, que- 
ftioned and vues by the Court, without any manner of 
ref{traint. 


In fhort, the whole train of proceedings in this or any. 
other country, muft be taken into confideration, in judging: 
of any part. And if upon a complex view of the entire 
procefs, the prifoner appears to have a fair and equitable trial, 
in which innocence runs no rifk of being enfnared or fur- 
prifed ; it is. all that a reafonable man can wifh for, and alt 
perhaps that is attainable to‘human wifdom. “ It is impof- 
“ fible’* (fays Fofter) “ ina ftate.of imperfection to keep 
‘ clear of all inconveniences; though wifdom will always 
direct us to the’ courfe which. is fubje&t to the feweft 
“ and the leaft, and this is the utmoft that human wifdom 
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‘can do.’ Now I think it-is impoflible, that any perfon 
of candour, who will attend to our courfe of trial from the 
outfet to the clofe, thall ferioufly believe that the prifoner 
has not all humane attention fhown to his condition, and all 
due provifion made fer -his juft defence. 


- Tuese obfervations refpect the comparifon of our Criminal 
Law with that of England, in the important matter of the 
form of trial; and as far as concerns the fecurity of inno- 
cence, I fee no reafon to choke? that there is any difadvan- 
tage on our fide. 


e 


I TH1nx it may alfo be doubted, whether the complaint 
is better founded refpecting that part of our fy{ftem, which 
lodges the power’ of profecution with a public officer, the 
Lord Advocate; by whom it is exercifed according to his 
own judgment and difcretion. For what are the evils, 
which have been found in practice to attend this plan of ac- 
cufation? Or is it not rather certain, that to this very courfe 
of proceeding, which places the entire refponfibility for all 
profecutions with one individual of high rank and reputa- 
tion, (who therefore, on his ewn account, will be cautious 
and referved in the exercife of his powers), we owe the 
fingular and conftant moderation, which has prevailed, 
time out of mind, in the adminiftration of this part of pub- 
lic juftice. Certainly, it cannot be difputed, that by this 
contrivance, the profecutor is moft effectually removed from 
the contagion of that popular prejudice, either for or againft 
the accufed, which is apt to arife in any cafe of an extraor- 
dinary or interefting nature. And with refped to the rifk 
of the influence of the Crown; it is true, that in an arbitra- 
ry government, where the whole frame and order of things 
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tends to make the favour of the Sovcreign the chief. ob- 
ject of regard, and the fole means of preferment, fuch an 
inftitution might be made an engine of injuftice. But 
there is no inference from thence to the fituation of 
things in this country; where fuch is the care of freedom, 
the love of juftice, and fuch the high influence of the popular 
part of the conftitution, that any perfon holding the office 
of Lord Advocate who fhould ftrain his powers, or pervert 
them to oppreffive purpofes, would injure alike his own re-. 
putation and fortune, and the fervice of the Crown, And. 
as, on the one hand, the inhabitants of ‘Scotland have no- 
thing to fear, and in truth have never fuffered, (fince the Re- 
volution at leaft), from the privileges of this office; fo, on the 
other it is impoffible to deny the high and extenfive benefits 
which attend it, in maintaining the police of the country, and 
fecuring the profecution of every criminal whofe cafe requires 
it, without any trouble, or a fhilling even of expence, to the 
party injured. In that refpett the rule of the English fy ftem,, 
which in ordinary cafes commits the profecution only to that 
party, and lays on him the whole care and expence of obtain- 
ing a convition, feems at leaft, (and, if I have not been 
mifinformed ', this is felt and complained of in their piac- 
tice), to be lefs advantageoufly contrived for repreffing the 
growth of crimes. 

In 
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x Since writing thefe remarks, I have feen a Treati/e on the Police of the Me- 
tropolis, (written by an author who has the belt opportunities of obferving the’ 
operation of the Englth fyftem of profecution), which makes a heavy, and 
feemingly well grounded complaint, of the great obftacles to the execution of 
juftice which arife from that fource, See Chap, X. 
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In regard to another important point, the determining of 
the proper punifhment of a crime when proved. I know 
fome have imagined that’ the law of England, which ' fixes: 
the, matter by the precife letter of a ftatute, is preferable to 
ours, which i in a great number, of inftances leaves it to the 
difcretion of the Judge. Yet.it is to this part of.our fy{tem, 
that we are perhaps chiefly indebted for the gentlenefs of 
our punifhments ; which, compared with thofe ufed for the, 
fame offences by other nations, is, generally fj peaking, moft 
eminent ; but which, neverthelefs, we have hitherto found 
fufficient tO maintain..a greater degree of, good, order and 
peace, than exifts in any other country fo far advanced as 
this in the arts. and refinements of. life, and confequently fo. 
much Sage to the vices which attend them. 

Sis ‘5 ear: 

Tat our law is more rigorous Sian te of England in: 
regard to certain articles, where, unhappily, there has of late 
been fo much occafion to compare the two; this I feel as- 
little inclination as power to difpute. Our ancient ftatntes. 
animadverted. with feverity on thofe offences, which the, 
factious and unruly temper of the inhabitants of this coun- 
try made it indifpenfible to reprefs. And although it might 
have been expected, that. in fo. long a period of increafing | 
profperity, and of mild and equitable government, as has 
elapfed fince the lateft of thefe laws, this vice of our difpo- 
fition might in fome meafure haye been corrected ; yet have 
we, in the events of our own day, feen too much reafon to 
commend in this particular the wifdom of our Legiflature, 
and to be thankful for the powers. which they have beftowed 
upon our Courts. ; . 
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Burt explain this inftance any way, it never will decide 
the queftion as to the general temper of our law; of which 
if any one withes to form a juft opinion, let him attend to 
the inconfiderable number of lives which fall a forfeit to its 
rules. I atn certain that f am within the truth, when I men-’ 
tion, that’on an average of thirty years preceding the year 
1707, the executions for all Scotland have not exceeded fix in 
ayear. For a period of fifteen years, preceding the 1ft May 
1782, the number of perfons who fuffered death at Edinburgh, 
(where by far' the greater number of. capital trials take 
place), amounted. only to twenty-three; that is, in ‘évery 
two years only three perfons fuffered death. And as to 
the inferior punifhments, I have it from good authority, 
that one quarter-feffions, fer'the fingle' town of Manchetter, 
have fent more felons to the BAD ons! than all the Scots : 
years ago, when Judge Blackftone firft oublithed his Com- 
mmentaries, that author remarked, and expreffed: his regret, 
that there were then no fewer than one hundred and fixty 
offences, which had been’declared by ad fof Parliament 
to be felonies without benefit of clergy. At the largeft al- 
lowance, and taking in all‘that are provided for at common 
law, as well as by ftatute, (of which laft a great propor- 
tion have long been completely obfolete), our lift of capital 
crimes does not amount to more than a fourth part of that: 
number. Such is the law, which, by ill informed perfons, 
is‘reproached as fanguinary and tyrannical in comparifon of 
others ; and fuch the means, by which upwards of a mil- 
lion'and a half of people are fecured in the enjoyment of 
all the benefits of the moft improved fociety. 
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IT reper it therefore, without, fear of contradiction, that 
generally fpeakjng, and with: a view to the ordinary courfe 
of vulgar practice, (for by this the queftion muft be decided), 
our cuftom of punifhment, is eminently gentle; and would. 
be ill, exchanged, for the offenders at leaft, and indeed I 
think. for the country at large, againft a numerous lift of 
fpecial and ftatutory rules. For plain it is, that if ever we 
/come to eftablifh any fuch pofitive code, the punishments 
muft needs be ftated high; becaufe the Judge could in no. 
cafe go beyond them, and,not only the young but the more 
experienced offender muft be corrected. Whereas, by our 
~cuftom, as it now is, that obje& is fully accomplifhed; and 
ftrid& regard is at the fame paid, (which, wherever it is 
practicable, is furely.defirable), to the peculiar and equitable 
circumftances of each cafe, as it occurs. Take for inftance 
the crime of theft. If a ftatute were now to be paffed, ‘fix- 
ing the.pains af the feveral degrees of that offence ; is it to 
be doubted that the ftealing of a horfe, or an ox, or of goods 
to the value of L. 10, or even of L. 5, muft be rated in the 
cale as a capital crime; and the Judge be neceflitated to 
pafs fentence of death upon every one who fhall be con- 
victed to that extent. But, owing to the difcretion which 
in this refpect has, been, repofed with our Judges ; how fre- 
quently does it happen, that, by reafon of youth, or weak- 
nefs of intelle&, or becaufe inftigated by fome old tranfgref- 
for, or for other the like favourable circumftance in the cafe, 
offenders, of this degree efcape with fome inferior correc- 
tion? Thus, though at firft fight it may feem paradoxical 
to allege, that there is any advantage in having the pu- 
nifhment of crimes difcretionary ; yet certain it is, that the 
operation of this ftate of things, in our praétice, has not 
been againft the pannel, but highly in his fayour. 
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Awp here,’ let me obferve, that to’ this very excellence, 
(fo much extolled), of the definite pains of all crimes in 
England, is owing the infinite number of pardons, and com- 
mutations of punifhment, which are there found indifpen- 
fible to the adminiftration of criminal: juftice ; and which, 
compared with thofe that -occur in our pra@tice, are in the 
proportion of at leaft ten to one. A difference, which, con- 
fidered in any point of view, and efpecially with refpeé to 
its influence in the important’ article of the prevention of 
crimes, certainly will not be thought to be to our difadvan- 
tage. aes” 


ANOTHER point in which the cuftom of the two countries 
remarkably differs, is with refpeét to the punifhment of new 
crimes or modes of tranfgreflion, It feems to be held in Eng- 
land, that no Court has power to take cognifance of any new 
offence, although highly pernicious, and approaching very 
nearly to others which have been prohibited, until fome ftatute 
has declared it to be a crime, and affigned a punifhment. 
With us the maxim is direétly the reverfe ; that the Supreme 
Criminal Court have an inherent power as fuch, competently 
to punifh, (with the exception of life and limb), every ac 
which is obvioufly of a criminal nature thongh it be fuch 
which in time paft has never been the fubject of profecution. 
And certainly this courfe is at leaft attended with two advan 
tages. To the public it is thus far beneficial, that the evil. 
is reprefled in its beginnings, and more effedually than it 
ever can be by any ftatute: Becaufe all ftatutes are liable to 
be partial and defective in their defcription of new offences ', 

orl 


: This is particularly exemplified in England, in the long train of itatutes 
which have been found neceffary to be pafled with ref{pect to the theft of certain 
rommodities, and the receiving of itolen goods, 
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and thus the tranfgreffor finds the means of eluding the 
fanction; and the law itfelf falls into contempt. But it 
is alfoa merciful courfe to the offender;, becaufe the crime 
being cenfured on its firft appearance, and befere it has be- 
come flagrant or alarming to the community, is reftrained 
at that feafon by far milder correétives, than are afterwards 
neceflary to be applied to it, when the growing evil has 
come to require the pafling of an exprefs law in that be- 
half. Thus in England, the fending of incendiary or threaten- 
ing letters is punifhed with death, in virtue of certain fta- 
tutes, which paffed at a time when this fort of wickednefs pre- 
vailed. But our Judges punifhed the firft offender of this 
fort, (whofe trial was within thefe fifty years), with tranf- 
portation; and it has never been found neceflary to feek 
authority for any higher or more rigorous judgment. The 
fame is true with refped to the corruption or alteration of 
bills, promiffory-notes and the like, to the prejudice of the 
acceptor; which by certain ftatutes is felony without bene- 
fit of clergy in England, and is punifhable with us at com- 
mon law, with tranfportation. Many other examples might 
be given. In fhort, if things are to be judged of upon the 
teftimony of experience, and not according to the fallacious 
conjectures of human wifdom before the event; the inhabi- 
tants of Scotland have no reafon to envy the condition, with 
refpect to the adminiftration of Criminal Juftice, of any 
other part of Europe. 


Wuite I exprefs myfelf in thefe terms, let me not be 
thought to intend pafling a cenfure on the pradtice of Eng- 
land, as impolitic or cruel, in rearing up fo great a mafs of 
penal ftatutes upon fpecial tranfgreffions. I have no doubt 
that their practice is good, and 1 will prefume of the wifdom 

of 
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of their Legiflature that it is neceflary, in their ftate of 
wealth, fociety, and manners. I only mean to fay, that ours 
is in all probability at leaft as well adapted to our own fitu- 
ation in thofe refpects. 


Ler me add, that while I thus difclaim that fuperftitious 
admiration of the Englifh Law, which prevails among fome 
perfons, and efpecially, like other fuperftitions, among the 
ignorant; and which would fet up that fyftem as a ftandard 
of perfection, after the likenefs whereof we are to reform and 
new model our own; yet ona proper occafion, and for a pro- 

per purpofe, I have been ready to avail myfelf of the important 

afliftance which its doctrines may often afford me. I have 
already faid, that as a great body of written and practical 
reafon, and recommended by the example of a free and en- 
lightened people, it has every where, and certainly in our 
country more than elfewhere, (becaufe the form of our Go- 
vernment, and the general fpirit of our jurifprudence are the 
fame with that of England), a ftrong claim to deference and 
regard. In matters, therefore, which depend on the com- 
mon feelings of equity and right, and are not determined 
otherwife by our municipal cuftom, nor are anywife im- 
volved in it, I have made liberal ufe of the fentiments, and 
fometimes even of the words of the Englifh writers on 
Jaw An obligation, which, as their works cannot propeily 
be quoted as authorities in a book of Scots Law, I beg leave 
in this place, once for all, to acknowledge. 


Havine faid thus much of my motives towards the com- 
pofition of this work, I fhall fubjoin a few words concern- 
ing the plan and obyeét of the work itfelf, and the fources 


whence | have diawn the doctrine which it contains. 
IN 


INTRODUCTION. lv 


In regard to the firft, a very fhort and fimple aceount 
may be given. I mean to open up to the young lawyer the 
Elements of our Criminal Praétice; and to lay before him 
fuch authorities and materials, as may ferve to guide him in 
his future refearches, and are not to be found in any of our 
piinted works. This, undoubtedly, and nothing higher, is 
the main bent and fcope of my undertaking. I have novin- 
tention of bringing forward a Philofophical treatife of Cri- 
minal Jurifprudence, in which the hiftory of the human {pe- 
cies, with refpeé to this branch of the fcience of law, is to 
be traced 3 and an attempt made to afcertain, on abftract and 
univerfal principles, the nature of the feveral offences, and 
the application and proportion of punifhments. Certainly 
thefe are amufing and interefting difquifitions ; but they do 
not lie within his province, whofe attention has chiefly been 
turned to the inveftigation of one peculiar fyftem. 


NeirTHER have I any intention of turning cenfor on our 
practice ; and of fuggefting changes and reformations, which 
might fit it to fome ftandard of higher perfection than our 
forefathers had in view. For this is a very delicate tafk 
indeed ; and which thofe only, from whom their {cho- 
laftic vanity and grofs ignorance of the real bufinefs of 
life conceals its difhculty, will be forward to engage 
in. Neverthelefs, when any thing in our fyftem is con- 
fefledly inconvenient or defective, (and in what fyftem are 
not fuch things to be found), I fhould conceive it impro- 
per for me to abftain from pointing out that circumftance 
to attention. But in taking notice of it, I fhall obferve that 
moderation and diffidence, which every perfon not abound- 
ing in felf-conceit, and who has lived to a certain age, and at- 
tained to fome experience, muft feel with regard to any opi- 

pea nion 
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nion of his own, when oppofed to that of our forefathers, 
and to the practice in time paft of the Judges of the land. 
Still lefs fhall I think it reafonable, where the occafion of- 
fers, to omit calling the reader’s attention to the peculiar 
advantages, hy which not a few parts of our Criminal fyf- 
tem are diftinguifhed. For it is truly domg him a fervice, 
to make him fenfible of the many bleffings he enjoys under 
the fubfitting laws of his country. 


But although, in the compofition of thefe theets, I have 
chiefly had in view the inftruction of the lawyer; yet 
is not this fait of knowledge entirely without its ufe even to 
the individual, who has to govern his life and condudét in con- 
formity to the precepts which they explain. It cannot but be 
interefting to him as a man, to be acquainted with that fyf- 
tem of rules and ordinances, according to which, as a citi- 
zen of Scotland, he is to anfwer for his actions to his fellow 
fubje@ts, and to his Sovereten ; and by which the trial of his 
higheft and deareft concerns, his ftate and condition in fo- 
ciety, his freedom, and even his Hife, muft be conducted and 
decided. Certainly, he will have the better chance to 
prove a yood and’ ufeful member of the community, and to 
demean himfelf well in al? circumftances, and towards all 
perfons, if he knows what the law has in every cafe ordered ; 
and fees the connection which the refpective rights and du- 
_ ties of the different orders of men have, with the maintain- 
ance of that ftate of fociety, and that form of Government, 
under which he lives. Sir Michael Fofter © hath truly faid 
on. this head, “ The learning touching thefe fubjects is mat- 
’ ter of great and univerfal concernment. It merits, for 

“ reafons 
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‘* yeafons too obvious to be enlarged on, the attention of 
“ every man living. For no tank, no elevation in life, and 
“‘ Jet me add, no conduct, how circumfpect foever, dught to 
“ cempt a reafonable man to conclude, that thefe inquifies 
“ do not, nor poffibly can concern him. A moment’s cool 
“ reffeGion on the utter mftability of human affairs, and the 
“ yumberlefs unforefeen events which a day may bring forth, 
“ will be fufficient to gtiard any man, confcious of his own 
“ infirmities, againft a’ delufion of this kind.” 


In regard to the fources from which my information has 
been drawn. I fhall begin with a word or two refpeCting the 
Law of Rome; which fome may think deferving of notice, 
not only as bemg the law of a great and civilized people, 
but even as having pretenfions to fome fort of authority in 
our Courts. But it feems to be the better opinion, (and 
fuch are the fentiments of Sir Thomas Craig, and of Lord 
Stair'), that even in the civil department, the Roman Law 
never attained to a binding authority, like that of our own 
cuftoms or ftatutes ; nor came to be in any other fenfe our 
law, than as it was long ago, in particular matters, made a 
rule of judgment, and thus incorporated into our common 
law by the decifions of our Courts; or farther than it is 

| agreeable 


s “ Nos tamen, ia hoe quaiicunque regno, Romanorum legrbus ita obligamiur, 
“* gualenus legibus natura, et rethe sationi congruunt.” Crarg de Feudis, Lib. 1 
Dieg. 2. No. 14. , 

‘* Our cuftoms, as they have arifen mainly from eguty, fo they are alfo from 
“the civil, canon, and feudal laws, from which the terms, tenors and forms of 
*‘ them are much borrowed, «rid therefose, thefe (efpecilly the civil law), have 
* weight with us, namely, in cafes where a cuftom 1s not yet foimed. But none 
“ of thefe have with us the authority of Jaw, and therefore, are only received ac- 


“ cording to their equity and expediency, /ecundum bontum et aquum.” Staix, 
B. x. tit. 1. No. 16. 
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agreeable to equity and reafon, or fuitable to our fituation, 
and analogous to the reft of our fyftem. If this be true of 
the civil department, much more muft it be fo of the cri- 
minal. Indeed, if there were even nothing more in the cafe 
but this, that our whole judicial eftablifhments, and modes 
of trial, are utterly remote fiom any thing that was known 
among the Romans; this, of itfelf, is fuch a difference, as 
at once fets up an infurmountable bar to the authority of the 
Roman code. For nothing 1s more certain, than that thefe 
arrangements have a powerful influence on the rules them- 
felves of criminal juftice, and the mode of arguing in cri- 
minal matters. 45 


INDEPENDENTLY Of this, the truth feems to be, that there 
are in every cafe very great obftacles to the transferring of 
the Criminal Law of any one nation to another. Becaufe 
in any country, the frame and charaéter of this part of its 
laws,. has always a much clofer dependence upon the pecu-~ 
liar circumftances of the people, than the detail of its cuf- 
toms and regulations in moft of the ordinary affairs of ci- 
vil life. The rules of decifion refpeéting contraéts and ob- 
ligations, which make a great branch of civil bufinefs, muft, 
in all countries that are tolerably civilized, be governed in 
the main by principles of a general and independent nature; 
by the common feelings of right and wrong, which are not 
liable to be very much affected by the ftate of the Govern- 
ment of the country, or of its political inftitutions. It can- 
not be a matter of any concern to the State, or the admini- 
ftrators of public affairs, by what rule the juftice of a claim 
of debt, or the right flowing from any fort of common con- 
tract, fhall be tried. They have nothing to do in {uch af- 


fairs; nor can any rules be laid down refpeting them, of 
which 
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which it can before hand be faid, how they are to operate 
in thofe matters where ‘the State may eventually come to 
have an intereft. But it is quite otherwife as to the law re- 
fpecting crimes ;.which has a near relation to the diftinc- 
tions of rank among the’ people, the functions of their Ma- 
giftrates, their inftitutions and national objects, their reli- 
gion, their ftate of Government, and their pofition with re- 
fpect to other powers.- Now, take the Romans at any pe- 
riod of their hiftory ; there are fo few points of refemblance 
between them and us on any of thofe matters, that na one 
can for a moment ferioufly reflect on it, without perceiving 
that what was natural, fuitable, and convenient in their fi- 
tuation, has not, from that circumftance, any fort of re- 
commendation to us. 


Tuis is certainly‘true in regard to the Roman Law during. 
the time of the Republic; and applies to it almoft equally 
in that more-advanced ftate, in which we are beft acquaint- 
ed with it. It was by no means to be looked for, (and the 
reafons againft it are obvious), that the crimimal fyflem 
fhould ripen and refine under the Emperors, to the fame de- 
gree as did the law of civil rights. Nor did it prove fo in 
fact. It was on the contrary here, as might be expected, 
that the jealoufy and violence of every bad Puiince, and 
the fhort-fighted policy of every weak one, chiefly difplay- 
ed itfelf. Hence, in this department, inftead of thote 
equitable diftinétions and comprehenfive views, fo eminent 
in the civil branch, we find a fucceflion of detached and 
{pecific, and often inconfiftent ordinances; which were made 
according to the demands of the time, or the temper of 
the reigning Prince, and were probably, moft of them, 
no longer obferved than while thofe occafions lafted. 
Accordingly, although our lawyers have been in the ufe of 

reforting 


Ix INTRODUCTION. 


reforting to the Roman code for a confirmation of their 
arguments in criminal matters; and though of old they 
even fometimes fet it forth in the preamble of indi¢tments | 
as law, (in like manner as they did the Canon and Jewith 
laws) ; yet I cannot find that the Imperial conftitutions ever 
were incorporated into the municipal fyftem, or held to pof- 
fefs an authority, father than as fome of them occafionally 
expre{s a reafonable fentiment, with a brevity and an ele-+ 
gance which are fit to recommend it. -For thefe reafons, 
though I have not neglected the authorities of the Roman 
fyftem, in cafes where I find that they have actually been 
regarded in our municipal praGices yet I have not other. 
wife engaged in frequent or yery extenfive difcuflions with 
refpect to them. | ’ 


Ir I have thus paid but little regard to the compila- 
tions of Juftinian; ftill lefs have I thought it material to 
detain the reader on every occafion, with a fcrutiny into the 
fentiments of the numerous commentators on them in mo- 
dern times. Not that I mean to fpeak of their works ag 
ufelefs or nugatory in themfelves; but that it were very 
abfurd to look into any of them for an exhibition of the 
practice of Scotland, which thofe foreign authors could know 
nothing about. And as to the difcuffions which they fome- 
times enter into of more general topics, fuch as the nature 
of the feveral crimes, the competency of the feveral de- 
fences and the like; though many of their obfervations are 
juft and rational, yet for the moft part they teach nothing 
more than any man of plain fenfe, with a little attention to 
the fubject, will readily, and to as gaod purpofe, make out 
for himfelf. As Sir George Mackenzie has obferved with 

refpect 
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refpe@t to the quotation of authorities1, “ he darkens his 
« own caufe, when juft, who ufes ‘thefe to ignorant people ; 
© ond he Ieffens his own efteem, whe thinks he needs them 
« among men of better fenfe. Befides, if in fuch matters 
we are to refort to authority, for confirmation of what equi- 
ty and reafon diftate, the works of the Englith lawyers are 
here entitled to the preference. Both by reafon of the near- 
er analogy of the Englith praétice to our own; and becaufe 
the general principles upon which a queftion turns are laid 
down by thofe authors, and the doctrine illuftrated with a 
precifion of language, and foundnefs of head, not inferior 
to what appears in the works of any lawyer or commenta- 
tor of other countries. 7 


Tue main ftore from which I have drawn the materials 
of this treatife, is therefore the books of adjournal (or re- 
cords of the Court of Jufticiary), containing the pleadings 
of the Bar and the judgments of Court; and which ex- 
tend, (though with feveral interiuptions in the fixteenth cen- 
tury, and one of fix years 2 in the fevernteenth), from Novem- 
ber 1524, down to the prefent time. I have gone over the 
whole with attention, (in which I have had the affiftance of 
a gentleman particularly {killed in the decyphering of ancient 
manu{cripts 3)- and though I am far from doubting that 
very many things, both curious and important, ftill remain 
buried there, to reward the induftry of any one after me 
who fhall engage in the like refearch; yet I flatter myfelf 

a that 


1 Works of Sir George Mackenzie, vol. i, P: 353: 
a This 1s from 1655 to 1661. 


3 Mr William Anderfon, writer in Edinburgh. 
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that I have alfo brought fome things to light, which at teaff 
were not univerfally known. There is, in the Advocates 
Library, a manufcript abridgment of the records of Jutti- 
ciary ; and of this I have alfo made ufe, (but never with- 
out marking it as my authority), for thofe periods of which 
the original records have perifhed; for this abridgment 
muft have been made at a time when the books of ad- 
journal were more complete than they are now. Thefe 
memorials of our cuftom, along with Lord Royfton’s Ma- 
nufcript Notes upon Mackenzie, which contain many judi- 
cious remarks and much valuable information, have been the 
‘main ground-work of this undertaking. In themfelves. they 
are the fureft of any; and in order that the reader may be 
enabled to judge for himfelf, how far they fupport me in 
my conclufions, I have, in every inflance where it feemed 
material or ufeful, laid the paflages themfelves of the record 
under his eye, in the form of notes, along with the dodtrine 
of which they are the vouchers and confirmations. It would 
be rafh to fuppofe, that in the courfe of fo long a work fome 
inaccuracies in point of date or quotation may not have crept 
in: but as I have not fpared pains on this head, (being very 
fenfible that the value of any performance of this kind de- 
pends entirely on its accuracy); fo [ hope that they hall 
not be found numerous, nor of much importance, 


Last of all, in regard to the order I have followed in 
treating of the fubje@: this is truly a point of lefs impor- 
tance in explaining the fyftem of Criminal than of Civil 
Jurifprudence. Frequently the doctrine of one fpecies of 
civil right cannot be underftood, till that which con- 
cerns another has been fully explained; and thus there is 
an order of inquiry pointed out as the beft, by the very 
nature of the thing. But the law refpedting one fort of 

crime 
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crime fcarcely ever ftands in fuch a relation to that which re- 
gards another ; fo that it is often an almoft arbitrary matter, 
to what fubject the ftudent fhall firft direé&t his attention. I 
have chofen, therefore, to take up the feveral crimes in the or- 
der rather of their frequency and praétical importance, than 
of their rank in other refpects. Thus I begin with thofe offen- 
ces which are committed againft individuals, and among 
thefe with the offences againft property ; after which fol- 
low the feveral modes of injuring an individual in his perfon 
or his fame. Having exhaufted thefe, I proceed to fuch of- 
fences as more immediately concern the public; which, 

after the example of Judge Blackftone, I have diftributed 
into feveral claflés. as they are hoftile to the courfe of pub- 
lic juftice; to the public peace; to the police and public 
ceconomy of the kingdom; or to its intereft in point of 
trade. The next divifion includes the high crimes of trea- 
fon, fedition, and fome others which are levelled dire@ly 
againft the Sovereign and the State. And the laft confifts 
of thofe tranfgreffions which relate to God and to religion, 


Tue title of my prefent publication, does not embrace any 
thing that has relation to the trial of crimes, or the execution 
of criminal juftice. Before proceeding to thefe, which are 
not the leaft arduous part of fuch an undertaking, I have 
thought it better to confult the judgment of the Public, with 
ref{pect to the manner in which I have treated that portion 
of the fubjeét which is now laid before them. At the fame 
time, if I fhould never find leifure to abfolve this labour ; 
what is now publifhed forms a whole by itfelf, which is in- 
dependent of the other part, and in every place intelligible 
without any knowledge of what relates to the form of trial. 


NOTA 
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IN citing cafes in the Records of Fufticiary, I have, for the moft part, 
marked the precife date or dates of the particular proceeding or proceed- 
ings which are mentioned in the text. In thofe inftances where the re- 
ference in the text 1s of a more general nature ; the reader 1s to under- 
Jtand that the date marked, is that on which the libel in the cafe cited 
Jtands entered in the record. When poffeffed of this, he has it always in 
bis power, by attending to the feveral interlocutors, and adjournments of 
diet, to trace the cafe onwards, in the record, down to us final rffue. 
In vol.2. p. 6. the cafe of Niven is erroneoufly marked as tried in March 
1796, tnflead of December 1795. In the fame volume, on the margin of 
p. 250. and in the date of the proceedings againft Thomas Hall, the year, 
viz. 1789, is wanting. On the margin of p.209. of the fame volume, 
by an error of the prefs, 1787 is printed inftead of 1597. 


In citing the Scots atts of Parliament, I have ufed the ordinary edi- 
tion, (of which the two firft parts by Murray of Glendook), in three fmall 
volumes. Ihave ufed the folio edition of Sir George Mackenzie's Trea- 
tife concerning Matters Criminal, printed in 1699. 


In regard to Enghfb books of law: I have ufed the firft edition of 
Blackftone’s Commentaries, 1n four volumes quario, the folio edition of 
1739, Of Hawkins Pleas of the Crown; and the folio edition of Sir 
Matthew Hale's Pleas of the Crown, printed in 1730. 
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CHAPTER I. 


OF THE NATURE OF CRIMES. 


N determining the extent of that part of the law which 
has relation to crimes, I fhall be guided by the or- 
dinary acceptation of that term, and fhall confider every a& 
as a crime, for which the law of Scotland has appointed 
the offender to make fatisfa@tion to the public, befide re- 
pairing, where that can be done, the injury which the indi- 
vidual hath fuftained. It is obvious, (and I do not think it 
neceflary to fay more concerning the nature of crimes, as 
contradiftinguifhed to civil wrongs), that in exacting any 
fuch atonement of him, the Legiflature always proceed on 
the opinion of an infringement on his part of that focial re- 
A gard, 
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gard, which, as a citizen, he owes to the community ; whe- 
ther it be that he has violated their fecurity, or their tran- 
quillity, or has trefpafled with refpe& to fome of thofe other 
articles of wholefome government and regulation, which af- 
fect the public polity and general welfare of the realm. 

Neither, before I enter into the detail of the feveral of 
fences, fhall I occupy the reader with any inquiry concern- 
ing the fource of the right of infli€ting punifhment, an in- 
quiry which would only be proper, (if it could then take 
place), in the very beginnings of fociety and legiflation ; 
nor with an attempt to trace the natural hiftory of crimes, 
and of the eftablifhments for correcting them, through the 
different periods of the focial ftate. For, though a refearch 
of this fort would be a proper and moft interefting article in 
a hiftory of jurifprudence, a noble department certainly of 
knowledge, and fit to employ an ingenious mind; yet it 
does not fall within the compafs of his undertaking, who on- 
ly profefles to give a commentary on the {pecial laws of his 
own country, as they actually ftand. Befides, if fuch an ef- 
fay were even in its proper place in a work upon this plan, 
it would be reafon fufficient againft engaging in it, that the 
tafk has already been performed by the hand of a great 
mafter in this line, (Lord Kames, in his Tract of Criminal 
Law), whofe remarks if I were not to repeat, it could be 
only out of the weak defire of avoiding the path which he 
has pointed out to me, and not from any hope of guiding the 
ftudent into a better. 

If I avoid difquifitions of this fort, which, if not very ufe- 
ful in the daily practice of courts, might, however, be cu- 
rious and amufing, and certainly would not be attended 
with any danger of doing harm, ftill lefs fhall I think it any 
part of my duty, to enlarge at this time in obfervations on 

the 
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the due meafure, proportion, or application of punifhments, 
or on the ftyle, the objects, and proper qualities, of pe- 
nal Jaws, which are rather the bufinefs of the political phi- 
lofopher, than of the lawyer, and on which fubjects, let me 
fay, much hath been rafhly written, in a loofe and general 
way, by authors but moderately fkilled in the bufinefs of 
life, and very unequal to the arduous tafk of improving the 
s {cience of legiflation. I will fay farther, that I am deterred 
from hazarding any affemblage of precepts towards thofe ob- 
jects, when I confider that even under the pen of able and 
judicious authors, fuch as Sir William Blackftone, (and cer- 
tainly I cannot mention a ftronger inftance), thefe gene- 
ral and prefatory articles have produced fo little, which is 
not either fo trite and obvious, as fcarcely to require being 
taught, or elfe, is, in its application to particulars, fo liable 
to modification and exception, from exigencies of fituation, 
or for other fpecial reafons, that truly we almoft lofe the 
rule, in the attempt to turn it to any fervice. I judge it 
therefore more ufeful, as well as fafer, that any remarks of 
this character fhould be introduced occafionally in the pro- 
.grefs of the work, and with reference to particulars which 
fuggeft them; in which courfe, the true meaning and juft li- 
mits cf thofe maxims may more clearly be perceived, as 
well as their truth or falfehood be more thoroughly tried, 
than if they were only delivered in the abftradt. 


DecuininG, therefore, to make any excurfion into thefe 
regions, I fhall begin, as a neceflary introduction to the ana- 
lyfis of the feveral offences, with an explanation of the nature 
of that dole, that malicious and wilful purpofe, which, ac- 
cording to all authorities, herein conformable to nature and 
reafon, is effential to the guilt of any crime. But in deli- 
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vering this general precept, thofe authorities are not to be 
underftood in that fpecial and reftrained fenfe, wherein the 
term has often been taken and pleaded in criminal cafes ; as. 
if it were always neceflary for the profecutor, to bring evi- 
dence of an intent to do the very thing which has been 
done, and to do it out of enmity to the individual who has 
been injured. In this very favourable fenfe to the pannel, 
the maxim cannot be received into the law; for it would 
tend to fcreen many great offenders from punifhment of their 
tran{greffions. And I think it is only true in this loofer and 
more general, but. practical and reafonable fenfe, in which 
an Englifh author ' of the firft judgment in thofe matters, 
has explained it; that the act muft be attended with fuch 
circumftances, as indicate the corrupt and malignant difpo- 
fition of the offender, the heart contemptuous of order, and 
regardlefs of focial duty. 

In the firft place, it is not neceffary for the profecutor, to 
bring evidence of a fpecial purpofe to injure the very per- 
fon who has been the fufferer on the occafion. Ina trial, 
for inftance, for the crime of fire-raifing, it will not affect 
the judgment of the Court, nor ought it of the Jury, that 
the houfe which has been confumed is not the houfe of 
his enemy, which the pannel meant to deftroy, and tosvhich 
he applied the fire, but that of another perfon, to him un- 
known, and to which, by the fhifting of the wind, or other 
accident, the flames have been carried. The fame is even 
true in the cafe of homicide, that crime to which a fpectal 
malice might feem more natural and proper than any other. 
For if John make a thruft at James, meaning to kill him, 
and George, throwing himfelf between, receive the thruft, 
and die, who doubts that John fhall equally anfwer it, as if 

| his 
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his mortal purpofe had taken place upon James? Or if John 
lay poifon in fuch circumftances, as fhew it to be intended 
for a human creature, he fhall certainly die for it, though 
it be accidentally taken by the perfon who is deareft to him 
upon earth, and whom, at the peril of his own life, he would 
have redeemed from fuch a hazard. This was the opinion 
of the Court, and never was doubted to be found law, in 
the cafe of Carnegie of Finhaven, who, haftily thrufting at 
Lyon of Bridgeton, who had infulted him, happened to kill 
another perfon, the Earl of Strathmore, to whom he bore 
all manner of regard. And the fame in fome meafure was 
the defcription of the cafe of Matthew Hay, tried ard con- 
victed of murder, at Ayr, in May 1780. The intention of 
this man was to poifon a young woman, who was with child 
to him. She, however, though fhe ate of the food in which 
the poifon was mingled, furvived the attempt, though injured 
in her health; but her father and mother, who alfo ate of 
it, were deftroyed. Certainly the cafe was thus far morc 
unfavourable to him, that he could not but fee the plain ha- 
zard to thofe who actually died, having thrown the poifon 
into the veflel, where the common mefs was cooking for the 
family. 


In the next place, it is not even indifpenfable, that the ma- 
lice be directed againft any one in particular. For if a man 
wickedly fire among a multitude at random, or if he ma- 
licioufly turn out a mad dog into the ftreet, at a time when 
it is full of paffengers, and a perfon is killed in confequence 
of this brutality ; furely any difference between fuch a cafe 
of indifcriminate malice, and one of fpecial hatred to an 
individual, is all to the difadvantage of’the offender, who 
cannot be confidered any otherwife than as a monfter, or 
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enemy of the human race, that ought not to be fuffered 
among men. <A charge of this fort was brought -againft 
James Niven, in March 1796; of whom the libel related, 
that having loaded a fmall cannon with powder, and a 
bit of iron, and having pointed it up a lane or ftreet of 
common paflage, he there fired jt off, at a time when two 
perfons were ftanding in the direction of the piece, and 
others were pailing. along the lane; whereby one of the 
perfons firft mentioned was killed. The circumftances of the 
cafe gave no reafon to prefume, that the pannel was actuated 
by f{pectal enmity to any of thefe perfons, who were all un- 
known to him. Yet it was held upon the Bench, that if the 
charge were proved, as laid, he was guilty of no lower crime 
than murder. The Jury found a verdié in his favour. 


NEITHER is it always neceflary to convittion, though it 
is the ordinary:and more frequent cafe, that there be evi- 
dence of a fixed intention on the part of the pannel, to do 
the fort of mifchief which in the event has happened. If 
indeed the thing happen accidentally, and in the profecu- 
tion alfo of fome different and lawful a@, from which the 
pannel cannot reafonably have any dread of the harm that 
enfues, this is exclufive of the notion of guilt: There is no 
malus animus, no vice or corruption of purpofe, to fix an evil 
character on the deed. But if, on the contrary, the cir- 
cunftances indicate a wicked and malignant fpirit, a refo- 
lution to do fome violent and atrocious mifchief, though 
it go to a greater length than the pannel is abfolutely 
bent upon, or take a courfe fomewhat different from that 
which he intends, it is clear, that in many cafes it will 
be all one, as if he forefaw and intended the adtual if- 
fue. If a man lie in wait for his neighbour, with intent 

to 
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to do him fome grievous bodily harm, as for inftance to 
hamftring him, to cut out his tongue, or to give him an 
outrageous beating, or the like, and the perfon is fo abufed 
that he dies, either on the fpot, or afterwards of. the confe- 
quences of the injury, the law knows no difference between 
this and the dole of murder. He hath actually killed, and 
cannot be faid not to have willed it, having willed that 
which put his neighbour in plain hazard of his life, and’ 
which fhewed an utter indifference about the fate of his 
neighbour, whether he were to live or die. Or again, if 
one fet fire to his neighbour’s corn in the barn-yard, mean- 
ing to burn the corn, but the fire {preading catches the ad- 
joining dwelling-houfe, which is alfo confumed, and the 
inhabitants within it, this is a clear ground, on which the 
author of the calamity may as well be indicted for murder, 
as for fire-raifing. 


In thefe inftances, the actual iffue participates of tne 
nature of the original purpofe, and the general malice 
is followed by a mifchief of that fort, which is natu-~ 
rally referrible to that fame difpofition and temper of 
mind in the offender. But what fhall be faid, where the 
will to do a certain unlawful act is accidentally follow- 
ed by a mifchief, which is of a quite different a de- 
gree’ In cafes of this fort, according to certain of the 
Englith authorities, the guilt of the firft purpofe is to be 
confidered, and the man to have judgment according to the 
character in law of that which he intended to do: So that 
if a perfon, fhooting at a bird, happen unfortunately to 
kill his neighbour, his fentence fhall be different, according 
to the kind of bird, and his purpofe in fhooting*. If it be 
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a tame fowl, which he fhot at for amufement only, or for 
his improvement as a markfman, it fhall be manflaughter, 
becaufe of the unlawful purpofe, of trefpafs on the property 
of another. But if he fhot with intention to fteal and carry 
off the fowl, which is a felony, it will be murder, by reafon 
of that intent: And again, if the homicide happen in thoot- 
ing at a wild pigeon, which is nudlius tm bonis, the perfon 
{hall be entirely excufed. But I have_ found nothing in our 
records, which inclines me to believe that our practice would 
be difpofed to take up a ftrained and artificial principle fuch 
as this, by which things, in their own nature repugnant, 
are conjoined, and the crime made out by coupling a pur- 
pofe of lucre, to an aé& which is only then criminal, when it 
comes of malice and ‘a purpofe to deftroy; a difpofition 
which has neither actually been exerted, nor can reafonably 
be inferred againft the pannel, as one who might probably 
be capable of fuch wickednefs, if the occafion fhould hap- 
pen. 

If indeed the accident which enfues is a near confequence 
and natural concomitant of the crime, which was meant 
to be committed, this will alter the cafe. Asthus: Ifa 
perfon gocs out armed, to rob on the highway, and he 
attacks a paflenger, who refifts, and in the ftruggle his piftol 
difcharges,-and the paffenger i is killed, this, without a doubt, 
is murder. For not only is flaughter a near and probable 
refult of the purpofe of violently robbing, (in fo much, that 
if the party fhould fall in the ftruggle, and break his neck, 
even this might well be argued to be murder) ; but it hap- 
pens in this inftance, in confequence of a preparation made 
to kill; fo that there is here an original malice and mif- 
chievous purpofe againft the perfon, fuitable to the event, 

and 
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and whereof all the hazards muft be with him, who has 
acted on fo atrocious a principle. 


The like decifion may. feem to be right in another fitua- 
tion, of which one inftance was brought before the Court 
of Jufticiary, though the profecutor avoided to prefs it to a 
judgment; as indeed it is a cafe of more difficulty than any 
of thofe which have yet been put. I allude to the cafe of 
a,perfon who fets fire to his own houfe, being infured, and 
inhabited by himfelf, meaning thereby to defraud the in- 
furers; if, in the progrefs of the flames, the houfe. of his 
neighbour alfo is deftroyed. For though the main purpofe 
is a purpofe of lucre to himfelf, yet neither can he in any 
proper fenfe be faid to be free of malice to his neighbour, 
of whofe plain danger, from the conflagration thus kind- 
led, he has fhewn his extreme difregard. And indeed, if 
the cafe be put fomewhat more unfavourably for the pan- 
nel, as upon the fuppofition that the two houfes are un- 
der one roof, or are floors of the fame tenement, or are 
otherwife fo connected in the way of building, that the one 
muft bein very great rifk by the burning of the other, 
there feems to be little doubt of the decifion which fhall be 
given. 

I will, by way of illuftration, put another cafe. If a mob 
break into a houfe, meaning to deftroy and pull it to pieces, 
and in the buftle they accidentally fet fire to the houfe, 
which ts confumed, there feems to be no good reafon why 
this may not be charged as fire-raifing. Becaufe the fame 
revengeful difpofition is exerted, and the fame injurious ob- 
je&t is gained, in either mode of mifchief ; and thus the firft 
purpofe is eafily carried over to the event, without any fort 
of doubtful or unwarrantable inference againft the pannels. 
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But if a thief breaks into a warehoufe by night, to fteal, and 
is {cared with noife, and haftily retires, leaving-his light be- 
hind him, and thus the warehoufe is burned, there is no 
ground of inference from the motive of the thief, which 
was for pure profit, without confideration of the perfon in- 
jured, who or what he was, to that harmful and vindictive 
purpofe, which is effential to the crime of fire-raifing. At 
moft, therefore, the panncl, in fuch a cafe, could only be 
liable to an arbitrary pain, as having done his neighbour 
this great harm, in purfuance of an inchoated criminal ad. 
But I will not infift any farther in this inquiry: Efpeci- 
ally as I have little aid therein from the ftate of practice, 
which does not afford any adjudged cafe towards elucida- 
tion of thefe rare and difficult queftions; fo that I have 
only been ftating my own fentiments, concerning that which 
feems juft and reafonable in itfelf. , 


Tuoucn upon thefe articles there be great room for dif- 
ference of opinion, yet the practice of all countries is agreed 
with refpe@t to certain others, which alfo concern the’ ftate 
of the offender’s confcience. It is not material to the no- 
tion of guilt, (and indeed if there were no other reafon for 
it, the impoflibility of fearching into the heart and feoret 
thoughts would be a fufficient one,) that the offender have 
himielf had the full knowledge of the wrong and wicked- 
nefs of the thing he did. Though he were perfuaded that 
it was innocent, or even meritorious, (as we know that by 
fanaticifm both in politics and in religion, men of worth 
and ability have been moved to commit the fouleft crimes,) 
yet ftill it will not fave him from the judgment of the law, 
which muft be determined by the nature of the ad, and its 


-evil confequences to the public, and not by any regard to 
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thofe miferable and ftrange delufions, which are as danger- 
ous as the vices of the moft open malefactor. Whatfoever 
be the caufe which impels a perfon to the doing of thofe 
things, which are deftructive of the intereft or the bonds 
of fociety, his will is not on that account the lefs vicious, 
or his'‘nature the lefs depraved. It is only the greater proof 
of his depravity, that he could do thefe things, without 
even feeling that they were wrong. 

Ag little is it included in the notion of dole, that the 
offender have been in the knowledge of the punifhment 
which law arinexes to his crime. Nay, though he even 
thought that it was a lawful act,’ and liable to no purith- 
ment, as in the cafe of plundering a wrecked veffel, or 
refcuing his own goods feized by the revenue-officers, ftill he 
fhall not have a defence in this belief; for he may, and is 


bound to know, as much of the law as relates to the regulation 


of his own conduét, and fhall be judged on the prefumption 
that he does fo. And thus it is, that certain cafes of homi- 
cide and other offences are explained, and reduced under the 
common principle of dole, in which it may feem, at firft 
fight, that the perfon is punifhed for pure error, without a 
criminal intention. The judge, for inftance, who pronoun- 
ces.a fentence of death, which is obvioufly unlawful, is not 
adjudged guilty of murder becaufe he has erred, but on the 
footing of his having wilfully done wrong. The law, which 
cannot know the truth of his excufe, and which perceives 
the plain advantage that might be taken of fuch grofs pre- 
tences, for the indulgence of malice, prefumes his know- 
ledge of that which he is not excufable for being ignorant 
of, and will judge him accordingly. As applied to this mat- 
ter, this feems to be the true meaning of that maxim, fo of- 
ten mentioned in the Roman law, culpa lata equiparatur dolo. 
B 2 AFTER 


1? 


CHAP. I. 
en nat” 


12 


CHAP. I. 


——$—_—-—— 
Who may com- 
mit Crimes. 


Cafe of Minors, 


Law of Rome, 
and of England, 


OF THE NATURE 


AFTER this of the nature of dole, or criminal intention, 
we naturally pafs to an enquiry concerning the perfons, who 
are or are not capable of contracting this fort of guilt. For 
in truth, as Blackftone hath obferved, alk the pleas and ex- 
cufes which ferve to protect any one from thofe pains, which 
law has otherwife appointed for his offence, may be re- 
duced to the one confideration of the defect, either abfo- 
Tute or in a certain degree, of that dole, that vicious will 
or depraved difpofition, of which we have now been treat- 
ing. 


I. We fhall firft attend to the cafe of minors, or perfons 
under age, who are from that caufe deficient in intelligence, 
and in firmnefs alfo or maturity of will. ‘As this is not, 
however, equally true of all minors, but is various accord- 
ing to the feveral degrees of non-age, and is even very dif- 
ferent in perfons of the fame years, fo the law of moft coun- 
tries has qualified its rules on this head, and made more than 
one diftinétion.. a 


How this matter was arranged for the feveral periods of 
life by the Roman law, is not any where very exprefsly or 
fully delivered ; though, upon the feveral loofe and .fcatter- 
ed teftimonies', relative to the different crimes, it rather 
appears, that even upon a perfon under the age of fourteen, 
if pubertati proximus, and found to be doli capax, fome punifh- 
ment might be inflicted, but lighter than in the ¢afe ofa 
minor pubes. But in the law of the neighbouring kingdom, 
the following, not unreafonable rules, feem to be received : 

1. With 


* See Dig. lb 50. tit 17. 1..n11.3 lib. 47. tit. 2. 1 23.3 tb, 4q. tit. qo 14, 
Na. 26.; hb. 47. tit. 12. 1.3. No. 3. 
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1. With refpect to perfons either male or female, of four- 
teen years of age, that capacity of dole is to be prefumed, 
and the ordinary judgment to be pronounced upon them, 
though it be even judgment of death. 2. With refpect to 
thofe who are under fourteen, and ftill more decidedly with 
refpect to thofe who are under twelve years of age, the pre- 
fumption is the other way, but. ftill not to the exclufion of 
evidence to the contrary; which, if it be obtained, and be 
pregnant, and if, inftead of delaying judgment, (that the 
King’s pleafure concerning a pardon may be known), the 
Court chufes to proceed, it fhall be judgment for the ordi- 
nary pains, whatfoever thefe are, of the offence. 3. In the 
cafe of mere infants, or perfons under feven years of age, 


the prefumption of freedom from dole is abfolute, and does, 


not allow a conviction to be obtained '.. 


Toucuine eur municipal practice; I know not whether 
it can be affirmed, that it has yet, in. all thefe articles, at- 
tained to the fame degree of maturity and precifion as that 
of England. This, however, feems to be certain, that with 
refpect to minors, if they have reached the age of puberty, 
which in this queftion-will’ be fixed at fourteen for females 
as well as males, they are liable to the ordinary judgment, 
not excepting that of death, for thofe crimes, fuch as mur- 
der, fire-raifing, theft, and the like, whereof the wickednefs 
may be known to them, even at that early period of life. 

Mackenzie has indeed delivered his own opinion, that a 
minor, (for he ufes no other term), fhall not in any cafe be 
liable to the ordinary pain, not even for crimes againft the 
law of nature, fuch as murder: Nay, he even feems to 


think. 


* Hale, vol i. p. 25. et fey. Blackftone, vol. 1v. p,23, 24. 
> Tit. of Crimes, No, 5. 
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think it reafonable, though he does not affirm this to bé law, 
that for any crime done in minority, the offender fhould not 
be obliged to anfwer till he be major. But it is obvious, 
that [6 wide a fcheme of indulgence, which. would exempt 
that feafon of life when men are moft adventurous and in- 
ventive, and moft liable alfo to the feduction of evil ex- 
ample, not only would not be falutary, but in the end would 
prove to be-the reverfe of merciful or humane. And in 
truth, though our records afford us many inftances of fucha 
plea maintained for a minor pannel, and fome of a lighter pu- 
nifhment inflicted on him, after advifing with the King or Pri- 
vy Council ', (as certainly nonage is always one ground of a 
claim of mercy, and may have its weight along with others); 
yet flill this lenity never grew into a rule’ On the contra- 
ry, it was always an extraordinary matter, and whenfoever 
the proper occafien came, the minor convict, equally as any 
other, underwent the higheft feverity of the law. Thus; on 
the 27th July 1636, upon the conviction of Allafter and Cal- 
lum Forbes, as art and part with Patrick Macgrigor alias 
Gilroy, and others, in their herfhips and depredations, the 
Juftice, in refpect of their minority and their ingenuous con- 
feffion, fuperfedes to give doom, until he know the pleafure of 
the Privy Council. Onthe 2gth July, after confulting with 

that 


1 Thus, on the sth April 1536, on the conviction of John Macitconnell, a boy 
of fifteen, as prefent with the Macgrigors at their robberies and depredations, 
the Juftice, at the enterceffion of the affize, fuperfedes doom, until he advife with 
the Pnvy Council. According to a marking on the margin of the regitter, he 
feems in the end to have been banifhed. But the manner of the proceeding 
fhews, that the Juftice held this lenity to be out of the ordinary courfe, and he- 


yond his own powets, 
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that body,‘he adjudges them to be executed along with their 
older and more practifed affociates '. 

In like manner, on the 26th Auguft 1612, James Middle- 
‘ton, indi&ed for flaughter, pleads that he was only fifteen 
at the time libelled. The purfuer avers that he was then fe- 
venteen, The Juftice fds procefs, and on conviction, he 
has fentence of death*, - The trial of William Jamefon is a 
third inftance of the fame tendency. This pannel was in- 
dicted for murder, and the Juftice, in refped of a teftimo- 
nial from the parifh of his birth, “ beirand the pannell to 
“ be paft faxtene years of.age ;’”” repels his plea of non-age, 
and fends.the charge to an affize. But he had a verdié in 
his favour. Again; in the cafe of Robert Forrefter, who is 
pannelled along with his father for forgery, and alleges that 
he was not more than fourteen years old at the date of the 


fac libelled, the charge. is neverthelefs fent ta an aflize; 


“ who 


* The verdil fays, ‘* And as concerning the punifhment to be infli&ed on 
“ Allafter and Callum Forbes, for the forenamed crimes, for the whilk they are 
* convict, in refpect of thair confeffion, remuitis thair punifhment to the Juftice 
“ to confider of thar minority,” 

“ The Loids of Secret Council ordainis and commandis his Majeftie’s Juftice, 
“* &e to pronounce doom and fentence againft Allafte: and Callum Forbes, and 
* Gillefpre Macfarlane, quhais dome was continuit be thaime, while they con- 
 fultit the faid Lordis thairanent, oidaining them to be hangtt to the death, 
“« and for that end to be drawn backwards to the place of execution, the morne, 
“in the afternoon, along with the reftof James Grant and Gilroy's com, 


A plices: 2 


* He lay fix years in goal, and on the 28th November 1618, was allowed to 
go into banafhment, : 
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CHAP. I. who indeed acquit him, but on-a feparate ground ', { Fat- 


. ther, this matter underwent a debate in the cafe of the Vifl- 
count of Frendraught, accufed of the murder of Gregory of 

July 4.1664.  Netherdate, and of imprifoning a ‘free liege; and. in that 
inftance alfo, the iffue was, that the defences were repelled, 
and the cafe remitted to the knowledge of'an aflize *. 

he meer In later times, the fame ‘practice has without hefitation 

ly. been followed. Thus, on thé 14th March 1786, Walter 
Rofs, for pocket-picking.; on the zoth June 1786, John 
Johnfton for the fame crime; and on the r4th February 
1785, Archibald Stewart, for. two. aéts of houfe-breaking ; 
had all of them fentence -of death, being lads of about 
eighteen years old. Alfa, on the 23d June 1791, Stewart, 
Paul and Bannatyne were condemned to die, for robbery ; 
one of whom was not above eighteen. For the like crime, 
James Mackenzie, at the age of feventeen, had fentence of 
death at Glafgow, on the 41th April 1793. But a much 


ftronger example than any of thefe, and indeed {uch as 
. makes 


* Robert Forrefter alleges, “ ‘That the faid Robert, the time of the alledgit 
* counterfeiting of the faid alledgit teftimonzal of the fubfcriptions thereof, was 
 nocht of the age of fourtene years, at leaft had nocht paft that age, and fae was 
“ hot dol: capax.” The purfuer anfwers, “ That he may be /raudss capax, 
“ gif he be but twelf years of age, at ‘the leaft fourtene, being paft pupilla- 
“ rity and the pannell’s affertion ought nocht to be refpetit, becaufe nocht ve- 
“ rifyit nor proven, likeas, as the purfuer alledges that he was paft feventene 
* years of age the tyme of the writing.” 

“ The Juftice repells the alledgiances above written, and nochtwithftanding 
*« thereof, refers the dittay to the knowledge of ane affize.” 


é 


* « Ordains the Vifeount of Frendraught to pafs to the knowledge of an 
‘ affize, notwithftanding the defence for the crime of mutder, incaicerating and 
“ detaming ane free hege, and for art and part of thefe crimes.” 
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makes it utmeceflary to carry our refeaches farther, is the 
cafe of Samuel Pirrie, poft-boy, tried at Ayr, for abftract- 
ing a packet from the mail, containing the fum of L. 18, 
which he conveyed to his mother-in-law, Jean Fitchie, who 
appears to have feduced him to the crime. The verdict is 
thus: “ Find the pannel Samuel Pirrie guilty of the theft 
“ as Hibelled ; but in refpeét of his tender age, being under, 
or little above fourteen years, his apparent, weaknefs of 
underftanding, his open and candid confeffion, and that 
it appears by the evidence that he committed the crime 
“ at the inftigation, and for the benefit of his ftepmother, 
“ Jean Fitchie ; they beg leave humbly to recommend him 
“ to the royal mercy.’’ Yet even in thefe circumftances, 
which are an aflemblage of all the confiderations which in 
any cafe can ferve to extenuate guilt, did the Judge’ think 
it his duty to pronounce fentence of death upon the pannel, 
leaving the interceflion of the jury to have its due influence 
upon the royal breaft, where it accordingly had the defired 
effet, of procuring a pardon to this weak and mifguided 
youth. 
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Wits refpect again to capital crimes of a ftatutory and 
inftituted nature, fuch as hearing of mafs, ftriking in pre- 
fence of the Court of Seffion, and the like, it may feem 
to be more doubtful, whether there be not room for a 
diftin@ion in favour of thofe minors, who are nearer the 
years of puberty than majority. And here an argument 
may be grounded on the ftatute 1661, c. 20. concerning the 
curfing and beating of parents, both in favour of fuch an 
indulgence, as a reafonable thing in itfelf, and for fixing on 
the age of fixteen years, as that at which the minor {hall 

GC become 

* Then Lord Braxfield, now Lord Juftice-Clerk. 
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become liable to death, for offences of this defcription. 
For fo it is appointed by that ordinance, with refpeé to the 
tran{greffions there vindicated, which, though known to 
every child as high immoralities, and deferving of the moft 
fevere domeftic correG@ion, yet as objects of public trial, 
and of fentence of death, are rather the creatures of the 
law, and cannot juftly be imputed to any one, who has not. 
attained to maturity of judgment and difcretion. 


In regard to perfons, whether male or female, under the age 
of fourteen years, whether they in any cafe are liable to be 
capitally punifhed, | fhall rather content myfelf with flating 
fuch teftimonies as | have found in the record, which have 
relation °B this matter, than attempt to infer a rule from 
fuch {canty and imperfect materials. 

On the 21ft October 1564, William ENiot of Horfliehill, 
and five others, are pannelled, for the murder of Scott of 
Haffinden. One is repledged; four are convicted and be- 
headed; and with refpe& to the fixth pannel, Archibald 
Elliot, who is marked fuer on the margin of the record, op- 
pofite to his name, he is dz/miffed, without trial. On the 6th 
of Auguft 1605, William Maxwell, indicted along with his fa- 
ther Archibald, for flaughter, and for fhooting with hagbuts, 
is fent to an aflize, notwithftanding his plea of pupillarity. 
The Juftice, however, at the fame time, “ remits. to the 
“« affize to take cognizance of his age, if they think expe- 
“ dient.” The affize find him guilty “ of fhoating with hag- 
“ buts, within a fpear’s length of his father’s houfe, and 
‘“« that he was then within fourteen years of age.’? It does 
not appear that any fentence followed upon this conviction. 


In March 1701, Duff re Millar, the firft a boy of four- 
teen years, the other ahout twelve, are indicted, along with 
Frafer 
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Frafer and Anderfon, two grown men, for breaking into the 
Farl of Home’s houfe at Hirfel, and ftealing a quantity of 
plate. The libel, as to the two boys, is found only rele- 
vant to infer an arbitrary pain, and to infer death againft 
the other pannels. On conviction, Frafer 1s condemned to 
die, and Duff and Millar to be fcourged at the gibbet, at 
the time of his execution, and Duff to ftand for an hour, 
with an ear nailed to the gibbet, in prefence of Millar. The 
next in date to this is the noted cafe in 1749, of Alexander 
Livingfton, a boy of twelve years old, and found by the 
jury to be dol: capax, and guilty of killing another boy, by 
ftabbing him with a knife: and here the Court gave judg- 
ment of tranfportation. Laft of all, John Brand, a boy of 
thirteen years and eight months old, was brought to trial at 
Perth, for ftealing letters from the poft-office, which he had 
accomplifhed by an ingenious device of his own contri- 
vance. The Judges on the circuit thought the cafe proper 
for the confideration of all their brethren. But the boy peti- 
tioned for banifhment, and the profecutor thought it proper 
to confent. 

Such as thefe precedents are, they are all upon the fide of 
mercy. Yet I fhall not affirm that they are fuch, as to make 
an abfolute rule for all cafes of crime committed in pupilla- 
rity, without regard to the atrocious wickednefs, the incor- 
rigible obftinacy, or malicious cunning, of the offender, fully 
revealed in that of which he is convidted. Put the cafe 
of repeated fire-raifing, or of the murder of a parent, or 
of the murder of any perfon by poifon, committed by 
a boy of twelve or thirteen years of age: I hefitate to 
fay, for any authority I have feen, that the law will ex- 
tend its mercy to thefe fituations of extreme and hopelefs 
depravity. 

Cre If 
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_ If, by any futtire judgment, it fhall be found that a pupil 
has no abfolute.exemption from. this laft and higheft atone- 
ment for his:crime, probably this difcretion of the Court 
will, however, at leaft be fubjed to a limitation, with refpect 
to that period of life, between feven and ten and a half years; 
and in the civil law termed infantie proxwma, which can 
hardly be fuppofed to receive the full and capital degree of 
dole. On the 13th November 1493, in-a Court held at Lau- 
der, Thomas Gothrafton, a boy of eight years old, charged 
with the murder of John Smith, is ordered: to be fharply 
{courged, “ ad effufianem fanguinis,” on a holiday, at the 
church of the parifh of Legertwood, within which he’ had- 
done the deed*. Inthe cafe of Maxwell againft Armftrongs, 
for burning of corns, an, objection is moved-+for certain of 
the pannels, who allege that. they were only eight years 
of age at the time libelled. The refult feems to be, that 
they are pafled from on finding caution to keep.the peace *, 
In like manner, in the cafe of William and James Hamilton, 
which is a trial for theft, the profecutor “ pafles fimply fra 
* the purfuite of James Hamilton, becaufe he is bot ane 
young boy of ten year auld or thereby.”’ 


Hirnerto of the competency of inflicting death. In re- 
gard to the lefler pains, a more certain language may war- 
rantably be ufed. it isnot by any authority maintained, that 
a mere infant, one who is under feven years eld, is in any 
cafe liable to any manner of pain. On the other fide, it is 
as little to be doubted, that for all crimes of fuch a ‘kind, 


whereof the wickednefs can be fuppofed to.be known to them, 
; and 


> See Maclaurin, p 747. 


* I fay feems to be, becaufe the record is confufed and difficult to be read. 
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and committed in circumftances of freedom, (for this feems 
to be a neceflary condition of the rule), all who are above 
that age, and proved to be capable of dole, are liable to fuch 
mitigated pains as fhall be adequate, in the opinion of the 
Court, to the ends of correétton and example. In evidence 
of this, it may be fufficient to refer to two. inftances, in ad- 
dition to thofe which have incidentally been mentioned. 
One is the cafe of Charles and Donald‘Robertfon, two boys 
under fourteen', (as was alleged), indicted along with their 
father, for the cafting down.of certain. houfes, at his com- 
mand, and carrying off the materials to which he pretended 
right. This charge was, upon full debate, found relevant 
againft them, and remitted to an affize; but a conviction 
was not obtained. The other. is the cafe of Ludovick More, 
Andrew Duncan and James Robertfon. The charge here 
was for fhop breaking, and Rabertfon pled, that at the date 
of the fact, which was nearly a year before the trial, he 
was a pupil and doli in capax, as would be evident to the 
Court, ex habitu vultus et corporis. But of this plea no notice 
was taken in the interlocutor ; and being convicted, he had 
judgment of tranfportation along with the other pannels. 

In like manner, upon libel for high crimes raifed againft 
either a minor or a pupil, and followed with petition on his 
part for banifhment or qther arbitrary pain, it has always 
been the practice that judgment paffes to that effe@; nor 
will the perfon be reponed againft a fentence of this fort, 
under pretence of his minority, without proof of fome grofs 
irregularity or fubftantial inyuftice in the proceedings. It 


has 


* © As to both the fons, it is particularly pleaded, that they were not four- 
us teen, and fo not punifhable, and cannot pafs to the knowledge of ane affize.” 
s This 1s a paflage of Sir G. Mackenzie's pleading for them, as in the record The 
printed pleading, in the edition of Sir George’s works, makes them fifteen, 
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has been mentioned, that John Brand, a boy under four- 
teen, was banifhed in this way. Andrew Maclaren, a boy 
of fixteen, charged with houfe-breaking, had alfo heen ba- 
nifhed Scotland in this form, by fentence of a Sheriff-court. 
On 22d December 1783, he complained of this by fufpen- 
fion, laid on the ground of his minority, the want of advice 
on the occafion, and certain objections to the libel and way 
of proceeding. But the Court of Jufticiary were of opinion, 
that there was no ground of relief, and refufed the bill. 

Before difmiffing this article, I fhall only farther obferve, 
that in fixing the meafure of punifhment which fhall be in- 
flidted on a pupil, the ‘Court are not, cannot be confined to 
difpenfe it, according to years and days, but take into con- 
fideration all the circumftances, the equity of the cafe, and 
proportion their fentence to the character of the particular 
deed; fo as humanity may be confulted whenfoever it can, 
and the ends of public example be anfwered, when occafion 
fhall require it. In this view, regard is not only to be had 
to the rank of the crime in the abftract, but alfo to the con- 
trivance and way of execution of the particular deed; to the 
degree of concern which the pupil had in it, whether it was 
as principal actor, or only in the way of remote and infe- 
rior afliftance ; to the circumftance of his doing it fingle or 
with accomplices ; and if with affiftance, whether it was 
that of others of his own age, or of old and trained offen- 
ders, or perhaps of fuch who ftood in a fituation of awe and 
authority over him, and might conftrain him to the adven- 
ture again{t his will. 


II. Next, after minors, we may attend to the cafe of thofe 
unfortunate perfons, who have to plead the more miferable 
defence of idiotry or madnefs, which, if it is not pretended, 
but 


& 
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but genuine, and is withal of the due degree, and is fully 
proved, brings the a& to be the fame as that of an infant, 
and has equally thé privilege in all cafes of an entire ex- 
emption from any manner of pain; “ Cum alterum inno- 
“‘ centia concilii tuetur, alterum fati infelicitas excufat””’. I 
fay, where it is fully proved, and is of the due degree. 
For if reafon and humanity enforce the plea in thefe cir- 
cumftances, it is no lefs neceflary:to obferve fuch a caution 
and temperament in the application of it, as fhall hinder it 
to be underftood, that there is any privilege of mere weak- 
nefs of intelledt, or of a ftrange and moody humour, or of 
a crazy and capricious, or irregular temper and habit. 
None of thefe things either are or ought to be law.. Becaufe 
fuch conftitutions are neither exclufive of a competent un- 
derftanding of the true ftate of the circumftances in which 
the deed is done, nor of the fubfiftance of fome fteady evil 
paffion, grounded in that fituation, and directed to a certain 
object. To ferve the purpofe, therefore, of an excufe in 
law, the diforder muft amount to abfolute alienation of rea- 
fon, “ ut continua mentis alienatione, omni intelleftu. careat,”’ 
fuch a difeafe which deprives the patient of the know- 
ledge of the true pofition of things about him, and of the 
difcernment of friend from foe, and gives him up to the im- 
pulfe of his own diftempered fancy, divefted of all felf-go0- 
vernment, or controul of his paffions. 


Wuetuer it fhould be added to the defcription, that he 
muft have loft all knowledge of good and evil, right and 
wrong, this is a more delicate queftion, and fit perhaps to 
be refolved differently, according to the fenfe in which it is 
underftood. Ifit be put in this fenfe, in a cafe, for in- 

fiance, 


11. x2. ad Legem Corneliam de Sicaris. 
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flance, of murder, Did the pannel know that murder was a 
crime?“ Would he have anfwered on the queftion, that it 
‘was wrong to kill a neighbour? this is‘hardly to be reputed 
a juft criterion of fuch a ‘tate of foundnefs, as ought to 
make aman accountable inlaw for his ations. Becaufe it 
may happen a perfon to anfwer in this way, who yet is fo 
abfolutely mad, as to have loft all true obfervation of facts, 
all underftanding of the good or evil intentions of thofe 
who are about him, or even: ‘the knowledge’of their perfons. 
But if the queftion be put “in this. other and more fpecial 
fenfe, as relative to ‘the very aét done by the pannel, and 
the particular fituation in which at that time he conceived 
himfelf to ftand, Did he, as at the moment:of doing that 
thing, underftand the evil. of it? Was he impreffed with the 
confcioufnefs of guilt, and fear of punifhment?—it is then 
a pertinent and material queftion, but which cannot to any 
fubftantial purpofe be anfwered, without taking into confide- 
ration the whole hrestirieviecreats the fituation. Every judg- 


ment in the matter of right and wrong fuppofes a cafe, or 


flate of faéts, to which it applies. And though the pannel 
have that veftige of reafon, which may enable him to an- 
fwer in the general, that murder is a crime, yet if he cannot 
diftiftinguith his friend from his enemy, but conceive eve- 
ry thing-about him to be the reverfe of what it really is, 
and miftake the illufions of his fancy for realities, with re- 
{pect to his own condition, and that of others, “ abfurda et 
“ triftia fibi dicens atque fingens,” thefe remains of intellect 
are thus of no ufe to him towards the government of his 
actions, nor in anywife enable him to form a judgment up- 
on any particular fituation or conjuncture, of what is right 
or wrong with regard to it. If he does not know the per- 


fon of his friend or neighbour, or though he do know him, 
ba if 
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if he is pofleffed with the vain conceit that he is come there 
to deftroy him, or that he has already done him the moft 
cruel injuries, and that all about him are engaged in one 
foul con{piracy to abufe him, as well might he be utterly 
ignorant of the quality of murder. Proceeding, as it docs, 
on a falfe cafe, or conjuration of his own fancy, his judg- 
ment of right and wrong, as to any refponfibility that fhould 
attend it, is truly the fame as none at all. It is therefore 
only in this complex and appropriated fenfe, as relative to the 
particular thing done, and the fituation of the pannel’s feel- 
ings and confcioufnefs on that occafion, that this inquiry 
concerning his intelligence of moral good or evil is mate- 
rial, and not in any other or larger fenfe. 


Bur to return to the point whence I fet out. Our practice 
has always been governed by the general precept, already 
mentioned, which admits of no defence, fhort of abfolute 
alienation of reafon. ‘To that purpofe, the interlocutor up- 
on the cafe of Robert Thomfon, indided for murder, finds it 
relevant, and allows him to prove, ‘ That when the fac& 
‘“* libelled was committed, he was fo furious, mad and di- 
“ ftracted, as to be totally deprived of bis reafon and under- 
“* fanding ; referving confideration as to the effect of what 
“ fhould be found proven, until the verdict fhould be re- 
Getuniedes | 

Tue fame principle had governed in the conviction of 
Thomas Gray. This man was indicted for murder, by ftab- 
bing. It was alleged for him, that he was of very weak 
intellect, extremely paffionate and flighty, addicted to the 
immoderate drinking of ftrong liquors, and, on the whole, 
what between the ufe of thefe and natural infirmity, rather 
a fort of fool or crazy perfon, and fo confidered by his 
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neighbours, than a found man. This account was confirmed 
by the witneffes upon the trial, feveral of whom fwore to his 
being drunk when he ftabbed, and that he was at all times 
a weak and paflionate creature, and efpecially (as they ex- 
prefied it) “on the woodith order when he got drunk.”? All 
this was plainly fhort of madnefs in the fenfe of law, and 
the jury therefore found him guilty of the murder:. The 
rule is farther confirmed by the cafe of Robert Bonthorn, 
The charge againft him was, that being a fmuggler, and ha- 
ving had contraband goods feized in his poffeflion, he, out 
of revenge, laid hold of an opportunity violently to puih the 
tevenue-ofhcer over a precipice upon the fea-fhore, whereby 
the man had his thigh-bone broken, and was otherwife in- 
jured. The jury “ find the libel proven, and alfo find, that 
** the intellects of the pannel are moft remarkably weak, 
** irregular and confufed, and therefore recommend him to 
“ the mercy of the Court.’? He had judgment, neverthe- 
lefs, to be twice whipped at different places of the county 
where he dwelt, and for a fum of damages and expences. 
‘For the fame reafons which weighed in thefe cafes, the 
defence of madnefs is lefs fufpected, and will more eafily 
be received, againft a charge of murder, mutilation, or other 
violent crime, than of thofe offences, like theft or forgery, 
which can hardly be executed without art and fteadinefs of 
purpofe. I find that in the trial of ‘Thomas Henderfon, for 
horfe-flealing, it was pleaded for him, that he was fubject to 
occafional fits of madnefs. But the libel charged, that he 
had conducted himfelf prudently mm the adventure, having 


ftolen the horfe in the night, and ridden ftraightway by an 
unfrequented 


* It was pleaded for this man, at recording the verdict, that he was then in- 
fane, and that fentence could not pafgupon him The diet was cenunved , and 
the cafe appears to have dropped out of the record. 
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unfrequented. road to a diftance, where he left the horfe, 
under a plaufible pretence, and, laft of all, fold it, and took 
a bill for the price. The interlocutor therefore did not take 
notice of this allegation, but repelled in general all the 


pannel’s defences. 


Bur although the diftemper muft thus be abfolute in de- 
gree, it is not material that it be alfo total in refpect of 
time. The quality of the action has no dependence but 
upon the pannel’s ftate of mind at the time of doing it; fo 
that whether his malady be conftant and unremitting, or 
only return at intervals, ftill the defence will be equally 
available, if he was then utterly furious, and void of reafon. 
And here I may cite the cafe of Sir Archibald Kinloch, 
which was that of a perfon, who, having had his fenfes in- 
jured by the acute delirium of a Weft India fever, was 
afterwards liable to occafional fits of derangement, though 
at confiderable intervals, and at length, in a ftate of utter 
furiofity, had the misfortune to kill his brother. The vio- 
lence of this fit had only been for a few days before the 
fact, and he foon after fettled into his ordinary condition. 
Neverthelefs, the jury: were unanimous to acquit him. 


Tue cafe of Robert Spence, alfo tried for murder, was in 
fome meafure of the fame defcription. The pannel, and the 
deceafed, who was a woman, and teacher of a {chool, were 
inhabitants of different floors in the fame building. And 
it apears, that having rifen in his fhirt, in the dufk of the 
evening, and knocked at her door, he, upon opening, inftant- 
ly rufhed in, and uttering fome ftrange and incoherent ex- 


clamations againft the woman, knocked her on the head 
D2 with 
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with a hatchet, or chopping knife, which he brought with 
him. After ease her, he ran off to his own houfe, and 
when a poffé aflembled to feize him, he fuddenly fprung out 
upon them, and attempted to stay It was alfo a remark- 
able circumftance, that on returning to his houfe, he had 
taken offence at a wig-block which ftood there, and violently 
clove it down with the fame hatchet ; fo that it was found 
all befmeared with the woman’s brains and gore. With re- 
gard to his fymptoms of diforder for fome days preceding, 
they were chiefly thefe; a great degree of reftleffnefs, a 
difpofition to ramble through the country at all hours and 
without an object, incoherent difcourfe, and diforderly be- 
haviour, though without any act-of outrage or violence of- 
fered to his neighbour. But it was farther proved, that 
fome years before, when employed as a failor, he had oc- 
cafionally fhown fymptoms of derangement, which were 
aggravated by drinking, fo that he had fometimes been con- 
fined on board of fhip, for eight or ten fucceffive days, as 
infane. The jury found it “* proven, that the pannel was 
“ furious at the time he committed the faid murder, but 
“‘ to what degree of furiofity, they could not determine.” 
On which verdi@, the Court ordered him into confinement, 
until bail fhould be found by his relations, to keep him in 
a ftate of fafety. 

THERE is one cafe more of the fame eheriGen upon re- 
cord; that of Jean Blair, who, with a hatchet, cruelly 
peneled and killed her miftrefs, with whom fhe had h- 
yed fome years, as a confidential fervant, and then, after 
fetting fire to the houfe, and defacing the effects with- 
in it, ran out ftark naked, and with her hands bloody, into 
the ftreet, and gave the alarm of fire to the guard. It was 


proved that feveral of her family had been infane, and that 
1 fhe 
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fhe herfelf had fhewn fymptoms of infanity about ten years 
before, She was acquitted of the murder ; but was ordered 


into confinement. 
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Tam not fare, whether I ought to refer to the fame, or Cafes of Infanity 


to another clafs, the cafe, already mentioned, of Robert 
Thomfon, which was tried in June 1739. It was, in all its 
circumftances, an.extraordinary cafe. The pannel was ac- 
cufed of the murder of George Forrefter, committed at mid- 
day, in the muir of Ballencrieff, and on the highway from 
Haddington to Aberlady,-by knocking him down from his 
horfe with a ftone, and cutting his throat with a pen-knife,, 
as he lay on the ground. The pannel was a blackfmith, 
and had been employed in his trade as ufual, that very 
morning, till ten o’clocky» ‘And‘farther, not more than half 
an hour before the murder, two pérfons, who met him on: 
the highway, had fpoken to him in pafling, and without 
obferving any thing unvfual inhis appearance. A few hours. 
after committing the murder, he was taken into cuftody, 
and in, the afternoon of the fame-day,:and in the courfe of 
conyeyance to goal, he had fo far recovered as to be fen- 
fible of what he had done. . He pointed out the precife fpot 
where he had killed the deceafed; fhowed “ the inno- 
“ cent blood’? (as he called it) on the ground; faid, that 
his own, bload would be fhed for it; and exprefled con-- 
cern on account of the:diftrefs which'he would bring upon: 
his father. He alfo related to the perfons who had charge 
of him; upon the way, ;that the decéafed. had many times. 
cried for mercy, while he was ftriking him-on the-ground ;' 
but, I traw (faid.be). L chad ‘no meycy on‘him, ‘for I -be- 
“; heved it was-the devilitlat I killed.?’ "In the danie- ftrain 
he added, that before meeting the deceafed, he had chafed' 

the 
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the devil through the muir in another’fhape, “ like a man 
** with a whin-cow in his hat,’? and who fuddenly vanifhed 
from before him in the purfuit. In confirmation of thefe 
ftrange circumftances, it was proved, that the pannel was 
fubject-to convulfion fits, efpecially at full moon, and that 
he was melancholy after them, and liable to be troubled 
with religious horrors, fo that he fometimes ftarted from his 
bed in the night, and fpoke and atted.as.if he were grap- 
pling with the devil. He .had been feized with one of. 
thefe fits-a few days before the murder, but it had not 
been followed with any extraordinary depreflion of fpirits. 
The jury returned a verdict finding, “ no proof of. furiofity 
‘** till-after the murder was committed ,’’ as indeed no one 
was prefent to judge of his appearance at that time, and re- 
cently before he had been.ins;his ordiriary condition. Yet 
upon the whole circumftances there-was-little room to be- 
lieve him guilty; and inthis light the cafe had been viewed 
elfewhere; for he received a EEE weston 


Wuart is ; fill more, ee hen any aie of this kind, 
there. have, even been-inftances of fudden, and in a great 
meafure unaccountable phrenfy, and which, though exceflive 
for the time, quickly fubfided, and never again returned. 
And in thefe, too, the plea éf infanity has been fuftained. 
A: hiftory of this -fort is ,related by.Sir M. Hale ;. that of a’ 
weman who was.triediat Aylefbury in 1668, for the murder 
of her own child. She. was a married woman, and of ‘un- 
doubted good fame and virtuous deportment. But rot ha- 
ving flept for fome nights after her delivery, and-by this and’ 
other difordet of her perfon;:having fallen into a fort of deli- 
/yium,;and being left alone, fhe::killed her infant ; which, 
| prefently after, the fhowed to fome perfons who came in, 
and 
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and told them fhe had done it. She was inftantly carried 
to goal, where, ina little, fhe fell into a deep fleep, and on 
awaking, was found to have recoyered her fenfes, and mar- 
velled much, how, or on what account fhe had come there. 
The jury very juftly found her not guilty of the murder:. 
Very like this, though the verdict was different, was our 
cafe of Agnes Crockat, of the 23d July 1756. This woman 
alfo had killed her own child. She was an unmarried wo- 
man, but had called help to her delivery, and had openly- 
kept and fuckled the child for the {pace of fix or feven days. 
It was fworn to, that at times, upon the day of the fact, 
fhe had been ftrange in her fpeech and behaviour, but to 
which the witnefles had not paid much regard ; and being 
left alone with her child, fhe laid hand upon and ftrangled 
it. She kept it, however, lying openly by her in the bed, 
till the people of the houfe returned, and then fhe fhowed 
it them, and told them what fhe had done, and faid, * that 
“ the devil had tempted her.’? The cafe was thus far weak- 
er than the former, that there was no clear proof of bodi- 
ly complaint, or of a marked tranfition from a ftate of dif 
order to foundnefs. The jury therefore found her guilty. 
But the royal mercy interpofed to prevent her execution. 


A Tuirp cafe of the like character, was tried at Jedburgh, 
in April 1785, and iffued in a verdi@t of acquittal. The 
pannel was a man named Robert Coalfton, a hufbandman or 
farm-fervant. Some years before the fact, he had been 
ftruck with lightening, and from that time had occafionally 
been fubject to melancholy and depreffion of fpirits, but not 
in any remarkable degree, noi fuch as hindered him to do 
his bufinefs as a fervant, and without any fort of tendency 

to 
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to violence or mifchief. But of a fudden, and without any 
new or vifible caufe, the man became reftlefs and impatient, 
and having left his mafter’s houfe, in the middle of the 
night, fet a roaming through the country, without plan or 
object, and behaving abfurdly, as he went along, but ftill 
without offering violence to any whom he met. Im the e- 
vening of the next day, he returned to his mafter’s houfe ; 
and by this time, having waxed outrageous, he abufed his 
fellow-fervants ; affaulted and ftruck his miftrefs; and has 
ving fuddenly fnatched an infant out of her arms, which 
fhe had upon the breaft, he ran off with it, out of the 
houfe. A few minutes after, the child and he were found to- 
gether in an outhoufe, the child dead, and dathed to pieces, 


‘and the man fitting quietly by it, as quite unconfcious of 


what had paffed. He made no attempt to fly or refift, and was 
carried to goal, where he foon fettled into a ftate of lan- 
guor and ftupefaction; out of which when he recovered, 
in the courfe of a few days, he feemed to have no remem- 
brance of thefe incidents, and fuffered great agitation, on 
being told what he had done. The jury found the flaugh- 
ter proved, but the infanity alfo proved; and he was or- 
dered into confinement. In fhort, how unaccountable {oever 
to us, thefe vifitations of fudden and temporary madnefs, 
yet ftill they are within the compafs of this miferable privi- 
lege, if the utter alienation of reafon for the time be proved. 

Besipe£ thofe, of which an account has incidentally been 
given, I have found but one inftance more of the plea 


~ of furiofity fuftained, in which there is any thing worthy 


to be remarked; the cafe of James Sommerville, tried in 
1704- 


1 Thefe circumftances do not appear on the record; but are known to me, as 
‘counfel for the pannel. 
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1704. This man was one of the town-officers of Edin- CHAP. an 


burgh, and had fhot a foldier of the town-guard, one of a Nov. 2c, & 27, 
party which had been fent to feize him, on his becoming Deca S Sees 
outrageous. Thefe were the chief circumftances alleged 
in evidence of his infanity: 1. That three or four months 
before the deed, the magiftrates of the city, having obfer- 
ved indications of derangement, had oidered him to'keep 
at home, and appointed him a weekly allowance during his 
confinement. 2. He had conceived a jealoufy of evil in- 
tended him, and had applied to the Provoft for a fafe con- 
duct or protection, which was given him, out of indulgence 
to his humour. 3. About four months before the flaughter, 
he had called for a {word to kill his brother, who came to 
vifit him. 4. He became flovenly in his perfon and appa- 
rel, inftead of careful as formerly, and walked out into the 
ftreet with his ftockings loofe about his heels. 5. He ut- 
tered ftrange and hideous cries in church, and in time of di- 
vine fervice. 6. On the morning of the day libelled, he 
ran into the ftreet in his fhirt, with a drawn fword, and 
threatened his neighbours. 7. On being committed after 
the faé, and defired to give up his officer’s coat or uniform, 
he was fcurrilous to the magiftrate, and defired him “ to go 
“ hang himfelf and his coat."’ 8. After commitment, he was 
fo diforderly, that it was neceflary to confine him in the 
iron cage. The Court “ fuftained the defence of his being Nov. 27. 1704, 
“mad, relevant to afloilzie him from the ordinary pain, 
“ the pannel proving that the fame morning the defunct was 
“ flain, he went through the wynd in his fhirt, with a drawn 
“ {word in his hand, threatening his neighbours, and any 
“ other two of the qualifications of fury condefcended on, 
except the fourth, on which the Lords lay no ftrefs.’? The 
; FE jury 
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‘jury returned a fpecial and aukward verdiét', but which had 


the effect of faving the pannel’s life. 


In regard to the proof of furiofity : It is not difputed, that 
in the cafe of one who has always been reputed fane, it lies 
with the pannel fully to eftablith this, equally as any other, 
defence. But as to the cafe of lunacy or periodical mad- 
nefs, a controverfy is agitated in the law books touching the 
prefumption on the fubje@t, whether it fhall be that the deed 
was done in furiofity, or in a lucid interval*, One thing is 
obvious on this head, that there is no room for prefumptions, 
unlefs in the cafe, which cannot be a frequent one, that the 
jury cannot come to a conclufion either way, upon the proof 
of the pannel’s fituation of mind, as at the time when the 
deed was done. For if there be a proof applicable to that 
period, and if it either eftablifh no fymptoms of diforder, 


or but very flight ones, it will not defend the pannel that 
he 


1 The jury “ Find it proven, 1. That there was an warrand or order given 
“ by Baillie Warrander to go to the pannel], and endeavout by all fair means, to 
* bring him with the faid Baillie. 2. We find it proven, That the pannell threat- 
ned the perfons that defired him to open the door, and go to the faid Baillie. 
“3 We find it proven, That the time they were breaking up the door, Hen- 
‘“« derfon, the defuné, received a fhot throw the lock-hole of the door, which. 
« gave him feveral wounds in his body, and that he dyed about twenty days 
“ thereafter 4. We find it proven That when the pannell opened the door af- 
** ter the fhot, he afked How all was? and he was told be Fergufon, Smith and 
“ Innes, that he had killed a man; to which he made anfwer, God have mercy 
*© upon my foul. 5 We find it proven, That fome months before the fact, the 
* pannell had afled like a furious or madman 6 We find it proven, That af- 
© ter the fa&. was committed, the pannel] gave Baillie Warrander feurrilous lan- 
“ guage, and, /a/ll;, finds proven, That at the time the fhot was given, and the 
* door opened, that Fergufon the officer, and fouldiers, found the pannel and his 


“ wife together. 5th December 1704 ” 


‘ 


? See Matheus, tt. Qu: Crim adn. Poff No. 6, 
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he had formerly, (as was the cafe of Lord Ferrers), and for 
a length of time been infane. Now as to fituations of a 
doubtful character, [ can imagine but one, in which it may 
be reafonable to prefume for the influence of difeafe upcen 
the a@. I mean the fituation of a perfon, who ordinarily, 
and for a courfe of years has been infane, with but few, and 
fhort, and imperfect intervals of reafon ; and more efpecially 
this will be juft, if he is found with the plain fymptoms of 
furiofity upon him recently after doing the deed. One, for 
inftance, who for years has been confined in a mad-houfe, 
if, taking advantage of the occafional liberty which is in- 
dulged him, on the faith of any feeming intermiffion of his 
fury, he fhall make his efcape from his friends, to whofe fo- 
ciety he has been reftored, and fhall kill a perfon when no 
one is by to bear teftimony to what_pafles, and fhall after- 
wards, in the courfe of the fame day, be taken in a ftate of 
abfolute diftraction ; he may feem to be within the privi- 
lege of this humane conftrudtion. In the cafe, on the con- 
trary, of one whofe lucid intervals have been longer and 
more frequent, the prefumption upon a doubtful and defec- 
tive proof fhall be againft him; though by reafon of the 
faulty habit, and the natural fufpicion of the lurking vice, 
where it has once fhown itfelf, weaker evidence may 
here be admitted to caft the balance, than in the trial of 
one who has never been fubjeé to this affiftion. The fitua- 
tion is ftill more unfavourable to the pannel, if his ordinary 
condition be that of a found man, or if his lucid intervals 
have generally been at ftated periods, and of nearly the 
fame endurance, and the deed is done within the regu- 
lar period of fuch an interval, But truly it is a vain at- 
tempt to comprefs within a few fhort maxims, all the poffible 
varieties and combinations of thefe miferable diforders. And 
E 2 on 
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on the whole, it will be much fafer to conclude, that if 
ever fo ambiguous a cafe fhall happen, the queftion will ra- 
ther be fit for the confideration of the jury, on the whole 
hiftory and circumftances of the particular malady, as de- 
tailed in evidence to them, than for the refolution of the 
Court, as matter of law, by any general rule. 


Wirn regard to the refult of a verdid, finding the de- 
fence of furiofity proved, it cannot well be any other, than 
the entire acquittal of the pannel, ‘ cum fatis furore ipfo 
““ puniatur’’*. And this, according to the remark of Sir 
Mathew Hale, muft equally hold true, of whichever kind 
the madnefs be ; whether it be attended with rage, fury, 
and tempeftuous violence, or is only fuch as takes away the 
ufe of reafon and memory, and leaves the perfon in a ftate 
of imbecillity and ftupor; in which, if, as a machine, he 
do any evil, though without zmpetus or rage, it is not a pro- 
per act of his, for which he can be accountable in law. As 
to the inferior degrees of derangement, or natural weak- 
nefs of imtelleét, which do not amount to madnefs, and 
for which there can be no rule in law; the rclief of thefe 
muft be fought either in the difcretion of the profecu- 
tor, who may reftriat his libel to an arbitrary pain, or in 
the courfe of application to the King for mercy. Yet I 
find, that in one cafe, that of Sommerville, though perhaps 
not to be approved of as a precedent, a middle courfe was 
taken, by abfolving the pannel from all corporal pain, but 
decreeing for a fine to the fifcal, and afythment ta the wi- 
dow and children of the deceafed. 

One matter, however, there is, for which, by juft and 
uniform cuftom, the Court take oider by their fentence, 

except 
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except in thofe rarer cafes of delirium from fever, or other _ 


bodily difeafe, for which an undoubted momentary caufe 
can be affigned. I mean,the providing of fecurity to the 
public, and to the pannel himfelf, againft the danger of his 
malady, if unhappily he fhall again be afflided with it. To 
this end, in the cafe of Sommerville, the Court appointed him 
to be confined in the houle of correction, “ never to be libe- 
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“ rated therefrom, but upon a certificate under the hands of 


“ the magiftrates, and two known phyficians, that he has 
‘¢ convalefced, and become found in his judgment.’”’: But 
more ordinarily, the courfe has been to qualify the order of 
confinement, by a humane provifion, allowing the magiftrate 


or keeper of the goal to deliver over the pannel to fuch re- 


lation, or other perfon, who fhall find fufficient bail in the 
books of adjournal, to the fatisfaction of the Court, and un- 
der fuch penalty as they fhall appoint, to keep and detain 
him in fafe cuftody for the future. Deliverance was given 
to that effect, in the cafe of Robert Spence in 1747, of Jean 
Blairin 1781, of Robert Coalfton in 1785, and of Gordon 
Kinloch in 17953 in which laft cafe, the penalty of the 
bail-bond was Ten thoufand pounds. 

III. I wave now faid fufficient concerning the defences of 
nonage and infanity ; and thefe are properly the only cafes 
of incapacity of crime, that attaches to, and is inherent in, 
‘the perfon, But I thall fubjoin fome obfervations upon cer- 
tain other fituations, where a perfon altogether fane, and of 
the years of difcretion, and therefore capable of committing 
crimes, may however be alleged to have a privilege, by rea- 
fon of the particular circumftances which he is in at the 
time of doing the deed. And firft, I fhail fay a word or 
two concerning that fort of temporary madnefs, which is 
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produced by excefy ip intoxicating Jiquors. It has been 
alleged, on the authority of a fingle text, that for this fort 
of frailty the Roman law had fach indulgence, as in every 
cafe to remit the capital pain per vinum aut lafciviam lap/is *. 
But it is plain, as well from the title of the chapter in the 
Digeft, where this paflage ftands, as from the whole fcope 
and connection of the law, of which it is a part, that this was 
no general precept of that fyftem, but a fpecial ordinance, 
relative to the cafe of a foldier, who wounded himfelf, or 
attempted his own life. Some have thought, that even 
among foldiers, it concerned him only, who, having flipped 
and fallen when in liquor, in this way accidentally gave him- 


{elf a wound’. But however this may be, certain it is, that 


the law of Scotland regards this wilful madnefs with a quite 
different difpofition from the other, which is the vifitation 
of Providence, and if it does not confider the intemperance 
as an aggravation in the cafe, at leaft fees very good reafon 
why it fhould not be admitted as an excufe for the offender, 
to fave him from the ordinary pains of his tranfgreffion, 
For, not to mention that a perfon cannot well lay claim to 
favour, upon the ground of that which itfelf fhews a blame- 
able difregard of decency and order, How are the differ- 
ent.degrees of ebriety to be fettled, or the real ebriety to 
be diftinguithed from that which is affected ; or what protec- 
tion fhall there be on this plan againft the attempts of fuch 


-who may inflame themfelves with liquor, for the purpofe of 


gaining courage to indulge their paffions, and, an opportunity 
to do it fafely ? Befides, if there were even no danger of fuch 
contrivances, a fecurity is indifpenfible to be provided to 

the 


” Lib. 6. Dig. de Re Militari, No. 7. 
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the peaceable and decent part of the community, who would 
otherwife be delivered into the difcretion of the diflolute 
and worthlefs. For thefe fubftantial reafons, our cuftom 
utterly difowns this defence, and this generally, and with- 
out regard to that diftin@ion, which has often been urged, 
but is not fuited to practice, “ tnter ebrios et ebriofos,’’ be- 
tween fuch as are habitual drunkards, or are only accident- 
ally in liquor. This was pled and repelled, in the cafe of Jo- 
feph Hume, in February 1732, which was a cafe of murder. 
Likewife in the cafe of Maclauchlan, in March 1737, for 
murder and riot, the general plea was argued and repelled ; 
as it had long ago been in another cafe of murder, that of 
Hamilton of Green, and in many prior cafes. 

Bur although this be a juft and falutary rule, in its appli- 
cation to crimes, fuch as thofe that have been mentioned, 
yet it fees to be queftionable, though I have not obferved 
that any author makes the diftinction, whether the fame 
holds equally true of all offences without exception. There 
are feveral offences of that nature, which neither are fo 
tempting to the delinquent by any profit that is attached to 
them, nor are attended with any zeceffary or immediate da- 
mage to a neighbour or to fociety, and which indeed are 
chiefly reputed criminal, on account of the violation of or- 
der and decency, and the pofible evil mfluence on the 
minds of fuch who come to the knowledge of them. Of 
this defcription are blafphemy, herefy, leafing-making, the 
uttering of feditious words, and fome others, which are 
chiefly punifhed, as an infult to the order of the ftate, or 
as tending to leffef the refpect of the hearers for the Prince, 
or their veneration for the truths of religion. Now, in any 
of thefe points of view, not only 1s the Wwickednefs of the 
tranigreflor leflened in- our opinion, if he was net in the 

due 
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due poffeffion of his faculties at the time, but the injury it- 
felf to the community, the poflible harm and contagion 
of his example, is prevented; whereas, in a cafe of fire- 
raifing, robbery, murder,’or the like, the mifchief is always 
the fame, whatfoever, in that refpect, have been the condi- 
tion of the actor. But if a perfon go to hear mafs in liquor, 
who is a good proteftant when he is fober, or if an orthodox 
and pious citizen fhall be prophane, or heretical, or blaf- 
phemous, in his liquor, or if a loyal and well affected fub- 
ject in the fame condition fhall forget his principles, and 
utter calumnies againft the King; in any of thefe cafes, who 
is there that heeds or regards him? Hus example does not 
feduce, his dodtrines do not lay hold of any man’s mind, 
becaufe they are not ferioufly taught, nor can be faid to be 
truly his: The words are not even in the hearing fo offen- 
five to the ears of the byftanders, as in the mouth of one 
who advifedly utters them ; nor can the State or Church rea- 
fonably feel the fame refentment of them, as of a malicious 
and deliberate infult. Many other fituations may be imagi- 


‘néd, in which there feem to be the like reafons for mitiga- 


tion of the o1dinary pains ; I fay for mitigation, for I would 
not be underftood to argue for entire impunity, nor even 
for mitigation, unlefs it appear on the whole circumftances 
of the cafe, that the tranfgreflion is fairly :mputable to the 
condition of the man at the time. But in this I have only 
been delivering my own fentiment, which is not fupported 
with any precedent, nay, has even to ftruggle with an ex- 
prefs judgment to the contrary, and given too in a cafe 
which was favourable to the pannel. dn 1697, Patrick 
Kinninmount was tried for blafphemy by railing againft 
God, upon a libel which concluded for the pains of death. 
Among other defences, it was pleaded for him, that if he 

ever 
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ever uttered fuch words, it was in a ftate of fury or diftrac- 
tion, occafioned by excefs in liquor. The Court “ finds the 
“ defence that the pannel was furious or diftracted in his 
“ wits relevant, in the terms of the act of Parliament, but 
“ repels the allegeance of fury or diftraction arifing from 
“ drunkennefs, and alfo repels the haill other defences.” 
Yet it may be obferved, with refpeé to the offences provided 
for in the ftatute 6th Anne, c. 7. that it is only by the mali- 
cious and advifed affertion of the pretender’s title, and the 
advifed denial of the right of Parliament to limit the de- 
{cent of the Crown by laws, that the pains of premunire are 
incurred; which is thus far an adoption of the principle 
I have fuggefted, and in the fort of cafe to which I ‘have 
applied it. 


IV. Ler us next confider the effe@ in law of that more 
favourable fort of conftraint upon the will, which is not of 
the offende’s own producing, but arifes from the ftate of 
fubjection in which he is with refpect to others, by whofe 
command he does the evil deed, knowing it to be wrong, 
and contrary to what his own free will would determine. 


1. Anp firft, I fhall fpeak of that fubje€tion which arifes 
by reafon of the relations of private life, as that of the 
wife to the hufband, the child to the parent, the fervant to 
the mafter, With refpedt to the wife; That for any atro- 
cious crime, fuch as treafon, murder, or fire-raifing, which 
fhe commits either in company with her hufband, or in com- 
pliance with his command, fhe 1s equally liable as he to the 
ordinary pains, this never was denied to be law. for thefe 
things are mala im fe, and againft all the original feelings 
ef right or humanity, which are paramount to the duties 
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of the relation. .To give but one inftance of a rule which 
is {0 obvioufly neceflary: In the cafe of James Brown and 
Elizabeth Chalmers his wife, where the charge was for 
jointly beating Brown’s mother, fo that fhe died, this was 
fuftained as a capital dittay againft both:. 

Bur even with refpecét to the lefs heinous offences, fuch 
as theft, refet of theft, forgery, or the like, I cannot learn 
that our law, like that of England+, will be fo indulgent 
to her, as to prefume in her favour, that what the does 
in afffiance of her hufband, or wm bis prefence, is done 
againft her will, and out of dread of his authority, and 
on that ground to protect her from all. manner of pain. 
According to any precedents that can be fhewn in our ree 
cords, if the hufband and wife go out together and fteal, or 
if the hufband fteal, and the wife receive the fpoil into 
her private repofitories and particular keepings, or if the 

hufband 


> The Lords find, That James Brown pannell, having at the time and place 
ybelled beat or curled the deceafed Anna Cockburn his mother, relevant to infer 
the pain of death, and confifcation of moveables ; as alfo, Find that the faid James 
Brown and Elizabeth Chalmers, the other pannell, that they or either of them, 
having at the time and place lybelled, beaten the faid Anna to that degree, that 
fhe of the ftroaks given her, did fhortly thereafter dye , or that they, or either of 
them, were art and part of the murder of the faid Anna, relevant to infer the 
forefaid pains; and, /eparatim, the faid Lords find, That at time and place ly- 
belled, the the faid Elizabeth Chalmers having beaten the faid A. C. relevant 
to infer an arbitrary pumifhment. 4th Auguft 1735, 


* See Blackftone, vol. iv. p. 28. 


3 In certis autem cafibus, tenetur uxor refpondere: feilicet fi furtum, vel male 
jicium aliquod viri fur, inveniatur fub clavibus furs, quas ipfa debet habere in cuf- 
todia et cura fua; videhcet de fpenfa et arca robarum, et jocalium fuorum ; et de 
ferinio feu coffero fuo. Et fi aliquod furtum fub talibus clavibus wnveniatur, uxor 
eum vtro, culpabilis off. Statuta Wilhelmi, cap. 19. 
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hufband forge the notes, and the wife is employed to put 
them in circulation, we will rather be difpofed to follow 
the precept of the old laws of William for fuch cales. 
which holds both for guilty, and punifhes them according 
to their demerits. “ Sed cum fuerunt ambo participes in crimane 
“« fic erunt quoque et in pena. Et leet uxor obedire debeat viro 
«© fuo, tamen in atrocibus obedire non debet. Et fic debet uterque 
“ punirt fecundum demerita fua.”” 

Tue libel againft John Bell, and Elizabeth his wife, for 
fhop-breaking, refet of theft, and harbouring of thieves, 
was accordingly found relevant againft either of them, and 
on conviction of the laft of thefe charges, the fame pain 
was inflicted on both. Likewife, upon the libel againft David 
Pinkerton, Helen Baillie his wife, John Marfhall, and So- 
phia Pinkerton his wife, which bore a charge of their being 

gyptians, and guilty of diverfe thefts, violences, robberies, 
and attempts to rob, committed by them in company, they 
were feverally found relevant to infer death or arbitrary 
pain againft Helen Baillie’, and her affociates; and it was 
only upon the confent of the profecutor with regard to So- 
phia Pinkerton, who was a young woman, and the daughter 
of the pannel David Pinkerton, that the charge as to her 
was reftrided to an arbitrary pain. The like relevancy had 
; Pe been 


* Find the faid pannell Pinkerton a/zas Maxwell, John Mathhall and Helen 
Barlhe alias Douglas, pannells, or any of them, their being habite and repute to 
be AEgyptians, forners or matterful beggars, in conyunétion with the faid pan- 
nells, or any of them, their being the times and places lybelled, guilty, art and 
part of the faéts of violence, theft, 1obbery, or attempts of robbery lybelled, or 
any of the faid faéts, relevant to infer the pain of death, and confifcation of move- 
ablescu. y15.c » Find the faid pannells, or ether of them, their ‘being guilty of 
any of the other faéts lybelled, except the faid murder and robbery laft mention- 


ed, or that they were art and part thetrof, /eparatem relevant to infer an arb:. 
trary punifhment, 


43 


CHAP. I. 


June 11, 14. 18. 
1730. 


Aug. 22. 1726, 


44 


CHAP. I. 
e+ 
Dec. 14. 1698. 


Nov 25. and 
Dec, 11. 1695. 


CMT IHRE, ON IEE 


been found in the cafe of John Baillie, his wife and chil. 
dren, another knot of the fame fociety, and accufed of the 
like tranfgreffions. To thefe I fhall only add the cafe of 
George Lamb and his wife, who, along with others, were 
acculed of deforcing a meffenger in the execution of a cap- 
tion; and againtft thefe {poufes in particular, it was charged, 
that having decoyed the meflenger to their houfe, by pro- 
mife of protection, they, after his entrance, extinguifhed 
the lights, threw open the doors, and gave accefs to a 
rabble to beat him. Now, this was found equally relevant 
againft both:. But they had a verdict in their favour. 

AND truly I fee nothing exceptionable in the difpofition of 
our law: becaufe the ordinary cafe will be, that the fpoufes 
mutually confirm each other in their profligacy, or if there 
be feduétion in the cafe, it may as well be on the part of the 
woman, as theman. The utmoft lenity, therefore, to which 
our practice might be inclined, would be to excufe the wife 
for venial trefpaffes or petty crimes, to which her obedience 
of his ordeis may have conftrained her, and to mitigate 
her fentence for the more grave offences, if the circumftan- 
ces of the cafe make it reafonable to believe, that the is the 
lefs guilty of the two. Perhaps, it may alfo be expected, 
that in the cafe of threats or violence employed by the 
hufband to coerce her, a leffer degree of terror fhall excufe 
the fubmiffion of the wife, who is habitually fubje@ to his 

power, 


t Find that part of the lybell anent the beating or invading the meffenger or 
his affiftants, relevant to infer the pain of deforcement; and hkewife, found the 
qualifications following, wiz. That the pannells invited the meffenger snto their 
houfe, and entered in commoning, and promifed protection, and thereafter did 
blow out the candle, and opened the back-door, and let in the rabble, relevant 
joyntly, per /e, to inferr an arbitrary punifhment, and repel the defences pro- 
poned for the pannells. 


anne eabiiee S. 


/ 


power, and has not the fame means of efcape from his rent- 
ment, asa ftranger. Laft of all, it is not to be believed 
that in any cafe the wife fhall be held guilty, or be impli- 
cated as art and part of the hufband’s crime, by affording 
him that harbourage or concealment and comfort after the 
fact, which the feelings of nature and duty require of her 
at that feafon of diftrefs and terror, when her fidelity has 
become his only refuge*. Neither, if fhe were difpofed, 
is it to be prefumed that fhe has it in her power, to retufe 
him this affiftance. 


2. Wirt refpect to children. If, with the father’s pre- 
fence and command, or perhaps in this inftance his com- 
mand without his prefence, there concur the great youth 
of the child, it may procure him a mitigation of the or- 
dinary pains, in the cafe of a high crime, or perhaps en- 
tirely abfolve him, if the offence be venial or trifling. As 
it did in the cafe of John Rae, a boy of twelve years 
old, who being profecuted for ftealing four fheep, in com- 
pany with his father, was affoilzied by the Court, “ in 
“ refpect of his nonage as faid, and that what he did was 
“in obedience to his father’s command.’’ Mackenzie 
hath quoted this cafe as in proof of the general pofi- 
tion, That the command of the father will entirely free the 
child from the guilt of the inferior offences ; and on another 
occafion he exprefles himfelf more largely, as if this of itfelf 
would alfo mitigate the pain of the more atrocious crimes. 

But 


I : : 
Uxor alicujus defponfata, non tenctur virum fuum accufare, nec furtum fuum, 


nec felontam detegere, cum ipfa fur aphus poteftatem. non babeat. Stat. Wall. 
cap ig No x, 


* Tit. Punifhments, No if 
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But it is plain that this decifion, which is mainly grounded 
in the age of the pannel, will not fupport fo broad a privi- 
Jege ; neither have I met with any other judgment which 
atributes any higher power to the command of a father, 
than as a favourable circumftance, along with others, to ex- 
tenuate the guilt of the child. In the cafe, particularly of 


' John Mackintofh, and Angus his fon, where the father’s or- 


der to commit the flaughter was libelled, and which was 
fully debated on all the other points, no fuch plea for the 
fon was even ventured to be maintamed. In that of Donald 
and Charles Robertfon, it was, however ftated, and upon 
full pleading was repelled ; though the cafe was thus far 
favourable, that thefe pannels were boys, alleged to be un- 
der fourteen years of age, and the crime was only the caft- 
ing down of certain houfes, and carrying off the materials, 
to which their father claimed right as his own. Mention 
has alfo been made of the cafe of Samuel Pirrie, in later 
times, where the inftigation of a mother-in-law to a boy of 
fourteen to ftea]l, had not even the effeé of faving him from 


judgement of death. Neverthelefs, as in the cafe of a wife, 


it may be true that greater allowance fhall be made for ac- 
tual coercion or violence employed againft the child, becaufe 
of the fituation of dependence, and habit of fubmiffion, 
wherein he ftands with refpect to the father. 


3. The cafe of a fervant, according to Mackenzie’, is 


nearly the fame as that of a child; fo that the command 
- of 


* The plea is entered for him in the record in thefe words: ‘* That John Rae 
# younger, not being as yet twelve years of age, and fo not du/s capax, ought 
* not to be put to the knowledge of ane affize.” 


* Tit, Art and Part, No. 5 
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of the mafter entirely excufes him In the leffer crimes, and 
even faves him from the ordinary pain of the more atrocious, 
if the mafter is known to be cruel. But I conceive, that in 
this he is rather to be underftood as fpeaking with relation to 
thofe cafes, where, befide the order, the fervant has to allege 
actual coercion by the mafter, and the reafonable fear of vio- 
lence, againft which he has no fure or near protection. As 
for inftance, if a perfon ignorantly engages as fervant to a 
Highland depredator, and is carried out upon an expedition 
by his mafter and his affociates, who, with threats and drawn 
fwords, compel him to accompany them, and be prefent at 
their excefles. At leaft, if Mackenzie meant to lay down this 
pofition generally, his doctrine, for aught that I can find, is not 
grounded in the practice of the Court, as well as it feems not 
to be fafe nor reafonable in itfelf. A plea of this fort was fet 
up in the cafe of Dougal Macfarlane, tried for way-laying 
and beating an excife-officer, fo that he died; which he alleg- 
ed was done upon the order of his mafter and miftrefs, and in 
revenge of their quarrel’. But this and all his other defen- 
ces were repelled. The like defence had the fame iffte in 


the prior cafe of James Hamilton and others, tenants and 
dependents 


2 « And in leffer c1imes, the command of the mafter excufeth altogether, 
“ Lex Homo, ff. ad Leg. Aquil. Now, I fubfume im the teims of this, that what- 
“* ever was done by me in this affair, was done by the command of my matter or 
** Mrs Macara, both, or one or other of them. ....+.... Whatever it was that 
“ happened, or was intended, all was done at the command or defire of my faid 
“ mafter and miftrefs. If they had bid kill, I own 1t might have looked odd to 
“ plead their mandate, for a crime that nature flarts at, but to cuff is not fo fhock- 
“ ing to nature, and a mafter or miftrefs will readily be obeyed in fuch a cafe by 
“ their fervant, efpecially in the High/ands, where almoft unlimited obedience 
“ is paid to fuperiors, and fuch chaftifements not much reckoned on. And the 
“* mandator is liable for the excefs, as well as for the precife fa&t he commiffioned 
“to be done.” ‘This is a paflage from the information for the pannel. 
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dependents of the Earl of Rofeberry, who pled their ma- 


fter’s warrant for deforcing certain officers in the execution 
of a poinding of his effects. They were convicted, and 
had fentence for the ftatutory pains of deforcement. More 
exprefsly ftill, the fame judgment had been given in the 
older and more favourable. cafe of James Graham. This 
aman was accufed of a robbery, committed by him in com- 
pany with the noted Rob Roy Macgrigor and’ his gang. 
Two defences were pleaded for him, the one that he was co- 
erced by force of arms, and dread of his life, the other that 
he was a fervant under the command of Roy, or of a perfon 
who was one of his gang, and was therefore to be excufed 
from the ordinary pain; in fupport of which pofition, the 
authority of Mackenzie was produced. Now, only the firft 
of thefe defences was fuftained. 

4. In the cafe of perfons who are not connected by any 
of thefe relations, it feems proper to diftinguifh between fitu- 
ations of great commotion, or extenfive danger, and the ordi- 
nary fituation of a quiet and well regulated fociety. In 
time of war or rebellion, by which the magiftrate is over- 
powered, and the protection of the law fufpended, allowance 
muft be made for individuals, if, in this helplefs ftate, they 
to a certain extent fuffer the great law of felf: prefervation to 
govern their conduct for the time. A perfon is not there- 
fore guilty of treafon, who being in a part of the cotintry 
that is commanded by the rebels, yields them againft his 
will fupply of money, or of arms and proyifions, having no 
means of declming their demands, and being in the reafon- 
able fear of military execution if he refufe. I fhall not even 
fay whether this may not go the length of excufing him, 
though he be with them for a time in aims, provided he 

Xs prove 


OF CRIMES. 


prove a fpecial and outrageous compulfion of him in that 
particular, and that he quit them with the firft opportunity, 
and do no aé& of hoftility while he remains with them, other 
than is fairly imputable to the conftraint of his fituation. 
There is an inftance of the former in the cafe of William 
and John Riddell, indicted for treafon, in furnifhing the re- 
bels with provifions, and tranfporting their cannon. The 
Court “ find the defence proponed for the pannel relevant, 
“he always proving vis major and force to every act of 
“ furnifhing the rebels with meat and drink, and aflifting 
“ them in carrying of their cannons, to elide that part of 
“‘ the dittay 3.” 


Tue fame excufe may even be admitted in cafes of lefs 
extenfive commotion, if the fituation be truly fuch with re- 
fpect to the individual, that he is in a ftate of helpleflnefs 
and danger for the time. A mob, for inftance, or tumultu- 
ous conyocation, are moving on their enterprife; and on 
their way, as fometimes happens, they take poffeffion of 
fuch as they meet, and compel them, in appearance at leaft, 
to take part in the adventure, and augment their ftrength. 
There can be no doubt that fuch an allegation, duly quali- 
fied, and made out by apt mdicia, and not contradicted by 
other circumftances of an oppofite charater in the behavi- 
our of the pannel, is relevant to acquit him of the charge. 
Here I may quote the cafe of Andrew Fairney, James Pur- 

G die, 


* The aflize find, ‘© That the woman did carry ale, and did deliver ale and 
“ bread, to be cariied to the rebels ; but finds it not proven, that the pannell 
*¢ William Riddell had any acceflion thereto, and as to the furnifhing of malt 
“ lybelled, they all in one voice affoilzie the prnnell Ampiiciter, becaufe he was 
“* compelled thereto.” On the 21ft November, he was ordered to be fet at liber. 
ty, on taking the teft, 
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die, and others, where, in as far as concerns Purdie, the 
interlocutor js thus: “ And for eliding the qualification 
‘ libelled againft James Purdie, wz. That he carried and 
“* beat a drum amongft any of the faid mobs, fuftains the de- 
‘ fence relevant, that he was forced and compelled thereto 
“ by the faid mob.’’ The defence of conftraint and compul- 
fion was alfo found relevant in the cafe of William Gilchritt, 
indicted as one of a mob, who broke into and plundered a 


nw 


nw 


rmill'. Likewife in the cafe of Robert Main and others, 


we find both the rule and the proper limitations of it 
fet forth as follows: “ Finds the faid Robert Main’s de- 
“ fence, vzz. That he was forced to take a gun by the 
** difordeily people who were running that way, and who 
“ threatened to knock him down if he would not take 
* it, relevant to. exculpate him as to his being in arms, 
“ by having the faid gun in that place where he was fo for- 
** ced, but not relevant as to his having the gun in any other 
place, unlefs the force was fo continued, that he could not 
with fafety lay his gun afide, or withdraw from the com- 
pany who forced him.’’ | 

One of the charges, which feems more readily than moft 
others to admit this defence, is that of piracy: Becaufe it 
often happens that thofe who are engaged in this lawlefs 
and defperate courfe of life, do by main force, from which 


nw 
n 


nw 
n 


n~ 
n 


there is no relief in thefe circumftances, compel the ma- 


riners on board the prizes which they make, to pafs into 
the piratical veffel, and take part with them in their mif- 


deeds. On the trial, therefore, of Roger Hews and fixteen 
| others, 


1 « Find the lybell and feveral articles thereof relevant to infer the pains of 
“ law, but allow the pannel] to prove the alledged force and continuance there- 
of, and lus condu& and behaviour during the time of the not, for clidcing or 


“ alleviating any part of the daid lybell.” 
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others, in the Court of Admiralty, the judge “ fuftains the 
“ the defence proponed for the pannels, that they, or any 
‘¢ one or more of them, were compelled ‘to join themfelves 
«¢ with the pirates by force, or through fear, by the pirates 
“ threatening the pannels to deprive them of their lives, 
‘and that during the committing of the feveral piracies 
“ fet forth in the indiment, the faid pannels continued 
“ wnder fuch force or fear.’?’ The jury “ found the de- 
“ fences of force, and fear of death, and ficknefs, pro- 
“ ven,’ in favour of feven of the pannels, who were ac- 
cornet difmiffed from the bar. 


Fartuer ftill, there may be fituations, though more un- 
common now than they once were, of a more fpecial and 
private violence, which fhall be judged by the fame rule. 
In the beginning of this century, while fome parts of Scot- 
land had not yet been reduced to the due ftate of difcipline, 
or fenfe of order, but were infefted with gangs of rufhans, 
who levied contribution, and committed all manner of ex- 
cefs without fear or reftraint, the condition of thofe quar- 
ters was truly little different from a ftate of war. So thata 
perfon, himfelf nowife difpofed to fuch a way of life, might for 
a time, through near neighbourhood, or by reafon of offence 
given them, or the like, find himfelf entangled in fome fhare 
of a criminal enterprife, cntirely againft his will. The cafe, 
already mentioned, of James Graham, feems to have been 
of this defcription. The charge againft him was, that in 
company with Rob Roy and his gang, he had gone armed 
to Chapel Arroch, and there feized, carried off, and robbed 
the Duke of Montrofe’s fteward, who had gone thither to 


collect his mafter’s rents. He pled, that in the night pre-. 


ceding this robbery, the houfe in which he lived was befet 


G2 by: 
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by Kob, Roy, with fifteen armed men, who commanded him 
to come forth, and on his refufal threatened him with piftot 
and drawn fword, to fhoot or cleave him to the teeth, and 
at length dragged him out and forced him away, as well as 
they renewed their threats, on his attempting to efcape from 
them in the courfe of their expedition. Thefe things the 
Court found jointly relevant /impliciter to acquit him. ‘As 
alfo, they found it fufficient to reftrict the charge to an ar- 
bitrary pain, that though not at firft forced out by fuch cx- 
treme violence, he was, however, under reftraint by force, 
at the time when the robbery was committed*, The jury 
found it proved, “ That he was prefent in arms along with 
*‘ Roy and others at the time when the robbery was com- 
& mitted, but that he was forced into the fervice in man- 
“¢ ner mentioned, and that he was not poffeffed of arms to 
“ make refiftance at the time.’? Upon which verdict he 
was affoilzied. 

In this partioular cafe, the defence feems to have been 
fully made out. But generally, and with relation to the or- 
dinary condition of a well regulated fociety, in which eve- 
ry individual is under the fhield of the law, and has oppor- 
tunity of reforting to that protection upon any apprehen- 
fion of violence, this is at leaft a difficult plea, and which 
will hardly be effectual againft the charge of any atrocious 

crime, 


1 aft July 1714. * Suftain the defence proponed for the pannell, yz. That 
“ he was compelled by being threatened with a piftol or drawn fword, and drag- 
“ ged out of his mafter’s houfe by two of Rob Roy’s men, the day before com- 
** mitting of the crimes lybelled, and that he continued under reftraint-by force 
“ of arms, the time of commutting the faid crimes, jomntly relevant to affoilzie 
“ fimphieiter from the indi€tment , and likewafe fuftain this defence, that the pan- 
“nell, the time of committing the faid crimes lybelled, was under reftraint by 
“ force, relevant to reftriét the indiftment to an arbitrary punifhment, and repell 
4‘ the haill other defences proponed for the pannell.” 
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crime, without the concurrence of thefe qualifications; an 
immediate danger of death or great bodily harm, an inabi- 
lity to efcape that danger, or refift the violence, a back- 
ward and fubordinate part in the bufinefs, and difclofure 
of the guilt, as well as reftitution of the profit, with the 
firft fafe and convenient occafion. For, if either the pan- 
nel take a very active part in the execution of the crime, or 
if he conceal the guilt, and detain his fhare of the profit, 
after his return to.a ftate of freedom; any of thefe replies 
will in a great meafure elide his defence. 
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5. I sau be very brief in fpeaking of that fubjetion, Subjection of 


tween the judge and the legiflature, the magiftrate and the 
minifters of the law under him, or foldier and commanding 
officer. 

Ir may be a queftion in morals, in the cafe of a judge 
who finds it enjoined him to execute an unjuft and oppref- 
five law, whether he ought not rather to refign the office, 
which engages him in fuch difficulties, and thus fets law and 
confcience at war. But in no human tribunal can the fub- 
ject of any land be called in queftion for execution of the 
fubfifting laws: It is only in virtue of thofe fame laws that 
he is vefted with the office of judge, and in oppofing or re- 
fufing to obey them, he would deftroy the very fource of 
his own authority and commiffion. The judges of former 
times were not therefore punifhable for trying traitors in 
abfence, after the ftatute which pafled in that behalf, nor for 
executing the laws againft witchcraft, upon conviction ob- 
tained according to the approved cuftomary mode of evi- 
dence in the practice of their day, 

Ix 


A 5 3 Magiftrate to 
which arifes out of the relations of a public natuie, as be- iheq 


e Law. 
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Ir will not in every cafe be governed by the fame rule, 
if, through grofs ignorance or carelefinefs, the magiftrate 
pronounce an unlawful fentence, which is carried into effeé 
by the inferior minifteis of the law, upon his warrant: 
Take for example the cafe of a murderer, executed upon 
fentence of the Sheriffcourt, which cannot try for murder, 


‘or the cafe of capital fentence, which erroneoufly orders 


execution to take place within the period, which is allowed 
the convict by the ftatute in that behalf. It may feem that 
there is room for a diftinction in this matter, according to the 
officer’s {tate of information, at the time when he proceeded. 
If it can be fhewn that he was in the knowledge of the nullity, 
or had reafonable ground of fufpicion on the fubje@, which 
may fometimes be from the nature of the thing itfelf, as if 
the order were to poifon a convict, or privately to ftrangle 
him in goal, certainly he fhall have no excufé in the com- 
mand of his fuperior, whofe wrong he thus adopts and takes 
upon himfelf; for if im thefe circumftances he obey the 
warrant, it is out of choice, and he cannot be held free of » 
malus animus towards the perfon, whom he thus wilfully, de- 
liberately, and unneceflarily deftroys. But, which is more 
probable, if the officer proceeded without any knowledge or 
fufpicion of the wrong, and having the accuftomed warrant 
under the hand of his fuperior, this feems either to be no 
crime at all on his part, or, at leaft, it is both lower in de- 
gree, and of a different kind, than that of the judge, and 
can only be punifhed in. the officer, on the expedient prin- 
ciple of teaching the higheft caution to all concerned in the 
conduct of this interefting part of juftice. For, in like 
manner as the law is paramount to all claffes of people in 
the kingdom, fo where the political eftablifhment places 
one officer in authority over another, the obedience of the 
inferior 
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inferior is truly obedience to the law, which has given him 
this general direction for his condué. Neither, if he was 
not warned, can he be held blameable or carelefs, that he 
did not difcover the error into which the magiftrate had 
fallen; for he was entitled to repofe in confidence of the 
fuperior {kill and attention of that perfon in the department 
of his duty. He intended to do a lawful ad, and had right 
to think it fuch; whereby the error in that refpect is thus, 
as to him, an error in point of fad only; which ought to 
excufe him, as that fort of error does in other cafes. It is 
quite another queftion, where a perfon, acting of his own 
choice, happens, upon an erroneous apprehenfion of the law, 
to do an unlawful thing, to plunder a wrecked veflel, for in- 
ftance, or to kill an outlawed or excommunicated perfon. 
For the judge cannot excufe this ignorance in one who is 
acting without neceflity, and who ought therefore to be fure 
of his warrant, before he venture to put forth his hand 
againft the goods or perfon of his neighbour. 


Wiru regard to foldiers, who are trained to a flill ftridter 
difcipline, and are bound to obedience of orders by far 
higher penalties, I fhall only fay, that any plea which may 
be grounded upon thefe favourable confiderations, muft at 
leaft be received under certain provifions, without which 
it would both be very dangerous and unjuft. The order 
muft be {uch which falls within the bounds of the offi- 
cer’s commiffion, and known cuftomary line of duty, and 
though given in his proper department, it muft farther be at 
leaft an excufable order, or of that nature to be the fubjec& of 
different opinions, not a plain injury and aggreflion on his 
part. If he fhould order out a party to refcue him from a 
meflenger, who has him in cuftody for debt, any flaughter 
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or other injury which enfues upon fo irregular an enter- 
prize, would be at the equal hazard of the officer, and of 
all who are concerned in the execution of it. And the fame 
would be true, if, being on guard with his party, he fhould 
order them to fire upon an inoffenfive meeting of the people ; 
a command which he is punifhable for giving, and which 
they may lawfully difobey. The cafe of William Fergufon 
and others, foldiers in the Earl of Errol’s regimént of mi- 
litia, was a plain unfavourable cafe in both of thefe refpedts - 

For the pannels and their party had been fent out to poind for 
deficiencies in the quota of militia-men, upon the warrant 
of their officer only, who had no right to give fuch a war- 
rant, and they had been guilty of great exce{s and precipi- 
tation in putting it to execution. But cafes of this defcrip- 
tion have been rare. And in thofe, which more frequently 
happen, of an ambiguous character, the humane confidera- 
tion of the fituation of the foldier, who has acted in the be- 
lief of duty,_and under the habit and conftraint of military 
difcipline, has generally made the profecution be confined 
to the officer alone, as fource and author of the wrong, 
This was the courfe in the cafe of Captain Wallace ; and 
in the ftill more noted cafe of Captain Porteous ; though in 
both the order to fire had been obcyed by all, or many of 
the party, under the officer’s command. But I do not intend 
to enter at laige, into an article of fuch delicate difcuffion. 


6. I know not, if it is neceflary to take notice of one 
other fort of conftraint, that which arifes from the preflure 
of extreme want, and has tempted to the doing of fuch a 
thing, as ferves to the fupport of nature forthe time. As 
might be expected, jurifts have differed about the juttice of 
punifhing in fuch a cafe, fome affirming that the ie of 
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dole is utterly excluded in thefe circumftances of mifery, or 
at leaft that they are a plea to mitigation of the ordinary 
pains, while others deny that they are at all available in law. 
With us, reference is made in fupport of the merciful opi- 
nion, to that chapter of the Regiam Majeftatem, entitled, de 
Lege Burthynfack, under which, according to one conftruc- 
tion of it, a man is not at all to be punithed for the theft of 
a calf, or a ram, or of as much meat as he can carry on his 
back. But the pafflage does not diftinguifh whether the 
thief be neceflitous or not ; and taking the whole fections of 
the chapter in connection, the meaning may rather feem to 
be, that for a theft to this amount, a perfon hall not be 
punifhed capitally. In which fenfe it had been underftood 
by Skene', who fays, with reference to this law of Burdin- 
feck, that fuch a thief “ fhould not be put to death but 
“ fhould be fcourged.’? Whatever may be its true meaning, 
the paflage will not now he of much weight in the folution 
of this important queftion; which feems not to be attend- 
ed with any peculiar difficulty, if, inftead of reforting to ar- 
tificial arguments, it be but treated on the obvious and fub- 
ftantial grounds in the nature of the cafe, Certainly there is 
a wide difference between a fingle act of theft committed 
in this fituation of diftrefs, and the rapacious invafion of 
the property of others, by one who makes a trade of fuch 
injuftice. Yet, on the other fide, the danger, or rather the 
impracticability, is evident, of incorporating this exception 
into the common law and practice of the land, and fubjec- 
ting it, like other defences, to the difcuffion of the judge 
and jury. If there were no other obftacle, where is the 
poflible rule, by which to fettle the due meafure of diftrefs, 
Which fhall excufe? Or how fhall the real neceflity be known 
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from that which is pretended, or that which comes of inno~ 
cent and unavoidable misfortune, from the juft confequences 
of a vicious or criminal courfe of condudt? Yet to diftin- 
guifh in this matter according to the fources.and occafions 
of the indigence, and therefore to inveftigate the whole 
hiftory of the offender’s life, would be indifpenfible to ju- 
ftice, if in any cafe the law were to liften to this excufe. 
Bur truly, there are far higher confiderations againft the 
admitting of fuch a rule, which would at once infringe all 
fecurity of property, by confounding the common notions 
of right and honefty among the people, and throwing into’ 
every man’s own hand the eftimation, in the firft inftance, 
of his own wants, and of the impoflibility of relieving them 
in any more lawful courfe. It is grounded, therefore, in 
found reafon, and fubftantial juftice, and is, as I conceive, 
the fettled Jaw of Scotland, that the judge fhall apply the or- 
dinary pains of law in this, as in every other cafe, where a 
perfon knowingly, and for his own advantage, has taken 
the property of his neighbour; leaving it to the neceflitous 
offender to fupplicate his relief from the Sovereign, who is 
the fource of mercy, and who will not refufe to liften, if 
there be caufe for him-to interpofe. Thus the rigid and fa- 
lutary precept of the law is maintained entire, and humani- 
ty at the fame time is confulted, without the 1ifk of any of 
thefe multiplied evils and diforders, which would follow on 
a more enlarged fcheme of indulgence. And herein, ac- 


. cording to the judicious obfervation of Judge Blackftone, 


appears the benefit of that monarchical form of government, 
which fo naturally admits of this gracious prerogative, 
which in more popular governments is the object of jea- 
loufy, and cannot fo eafily, nor to the fame advantage, be 
arranged. 
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N confidering that clafs of offences which are committed 
againft the property of another, I naturally begin with 
the crime of theft, that fort of invafion of property, which 
being attended with a profit to the offender, as well as a da- 
mage to the owner, is more frequently committed than any 
other. And firft, of the nature of the crime: whereof all 
the neceflary qualifications feem to be fet forth in that fhort 
defcription of it, given in the civil law, contrectatio ret frau- 
dulofa, lucri faciendi gratia ; the felonious taking and carry- 
_ ing away of the property of another, for profit. 


I. Tue fundamental circumftance, and which all the 
others only qualify, is this of the taking, or as our lawyers, 
after the ftile of the civil law, have fometimes termed it, 
The Contre¢tation of the Thing. In which it is implied, 
that the thing has not previoufly been in the poffeffion of 
the thief, but in that of the owner, or fome other perfon for 
him, out of which the thief, without confent of the owner, 
removes it. Now with this article, fimple as at firft it ap- 
pears to be, opens -a wide field of difcuflion; as upon the 
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due underftanding of this matter, in fome meafure depends 
the diftinction between theft, and thofe other criminal, but 
as the law deeins them, inferior offences, of fraud, fwindling, 
and breach of truft, which are nearly allied to theft, and 
hiable to be confounded with it. -And here, without pretend- 
ing to furnifh an invariable criterion for diftinguifhing 
thefe offences one from another, or to refolve all thofe nice 
debates, which have exercifed the ingenuity of the ableft 
lawyers of either kingdom, I fhall rather content myfelf 
with ftating, on the one and the other part, certain defcrip- 
tions of cafes, which are clearly referible to different deno- 
minations of crime; hopeful that in this courfe the circle 
of controverfy fhall at leaft be narrowed, if not fome notion 
attained of the true principle, on which the decifion of the 
ftill more difficult fituations may turn. 


1. In the firft place, all cafes feem to fall under the notion 
of fraud or fwindling only, and not of theft, in which the 
pannel attains poffeflion of the thing on atitle and bargain 
as for the property, upon credit, though the bargain be ac- 
complifhed by means of cozenage and falfehood. As inthe 
cafe of one, who falfely pretends to be partner of a certain. 
thriving houfe, and thus buys and gets delivery of goods, to 
be paid at a future day. Or as in the cafe of Thomas Hall, 
tried in July 1789, who came to Edinburgh, falfely pretending 
to be a trader, and in profecution of this plan hired and. 
opened fhop, and having, on the truft of this character, ob- 


tained goods from fundry dealers upon credit, fuddenly dif 


appeared, and carried off the goods along with him. In all 
cafes of this defcription, the offender’s wrong lieth only in 
the falfe‘’ and fraudulent inducement, which he has held. 
forth to the owner, for prevailing on him to.contract. But 
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how unfairly foever he obtained it, he hath actually had the pacman. 


confent of the owner to convey that thing to him in pro- «——,~——~ 
perty, to be his, and in all refpects at his difpofal, till the 
day of payment come. Which bargain being followed with 
delivery of the thing, the property thereof, notwithftanding 
the fraud, in the mean time paffeth to the buyer; m fo 
much that any one who fhould bona fide buy and get delt- 
very of this fame thing from him in courfe of trade, would 
not even be liable to the firft owner’s claim of reftitution, 
which is only perfonal againft his own cuftomer, the author 
of the wrong. The owner, therefore, has himfelf only to 
blame in fuch a cafe, that having hts choice to fell on credit 
or for ready money, and thus to be abfolutely fecure, he vo- 
luntarily chofe the former, and knew not the perfon better, 
whom he dealt with on fuch terms. He relied, in contract- 
ing, either on the faith of the buyer, that le would not at- 
tempt to cheat him, or on his own fagacity, for difcovering 
any fuch evil ptrpofe, and his intereft muft be ruled accord. 
ingly ; whereas in the cafe of a theftous abftraction, there is 
no giving of the thing to the offender, out of any reliance on 
him, and to be his own, but a taking of it by him, without 
even a feeming title of property or confent of the owner. 
In the cafe of Hall, the offence was therefore profecuted’ 
as fraud, and not as theft". 

2. EvEN 


* Notice may alfo be taken of the cafe of Robert Taylor, 26th January 1674, 
who was charged with theft and ftouthtief on this ground, that the parties being 
together at a fair, and having gone into an alehoufe, they there bargained for the 
fale of ninety-five oxen, at fo much a-head, which was to be paid either inftantly, 
or within a few days. The buyer’s fervant, in the mean time, without the pu - 
fucr’s confent, drove off the cattle crofs the border, and the purfuer havin g fol- 
lowed to Carlifle, he was there, under pretence of a debt to the pannel, impri-~ 
foned, On this /pecies fact, where the intromiffion was on a bargain of fale, 
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.2" Even if the thing be delivered by the owner upon 
fome lower title than that of property, as in the cafe of a 
watch given to another in loan, or of a horfe let to hyre, 
or a pack of goods fent by a carrier, to be delivered at a cer- 
tain place, the after-converfion of the thing to the poffeflor’s 
own ufe, by felling the watch or horfe, or opening the pack 
and abftracting the contents or part thereof, though it is a 
wrong, and even a criminal a&@t, does not however amount 
to the crime of theft. The reafon lies here, That there 
has been no felonious taking of the thing out of the owner’s 
pofleffion. Upon thefe cafes, as above imagined, the man 
at firft had obtained the thing honeftly, by a fair contraét, 
in ordinary courfe of bufinefs, and meaning no other, as at 
that time, but to reftore or deliver it, according to his du- 
ty. At the inftant, therefore, of delivery made in purfu- 
ance of that contract, the owner’s pofleffion ceafed. The 
pannel was thence forward in the lawful poffleffion for him- 
felf; and when he converts it to his own ufes, from a pur- 
pofe which is only afterwards taken up, and is probably fug- 
gefted by his command of the thing, he cannot be held to 
have taken it from the owner; fince, without any wrong or 
felonious intention, he already had it. To confider the 
thing as returned into the hand of the owner, from the time 
when the ufe to which it was given had determined, where- 
by the after-converfion of it to the holder’s profit might fall 
to be deemed a new taking from the owner; this, though 
adopted by fome authorities, feems to be a pure artificial, 


2 and 


and not infafted to have been ab/olutcly for ready money, and not accompanied 
with a pointed averment, that the whole tranfaction was from the firlt a trick, 
the puifuer found it neceffary to defert his charge of theft, and turn it into a 
‘charge of oppreffion, which, in the end, was found irrelevant. 
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and indeed. unnatural view of the fituation, and fuch as 
ought not to have any countenance from the law, becaufe 
tending to equalife the guilt of two acts, which in them- 
felves are of different degrees, and ought to be chaftifed 
with unequal pains. In as much as his depravity, or at leaft 
boldnefs, is not fo great, who is only tempted to keep a 
thing, which is already in his hands, and which came fair- 
ly into-them, compared with that of the perfon who exerts 
his invention, or makes venture of his perfon, felonioufly 
to withdraw the thing from the care and keeping of the 
owner. . 

Tue diftin@ion between the two forts of ac will better 
appear, if we add but one circumftance to any of thefe cafes, 
the more clearly to fhow that the purpofe of lucre was not 
the original inducement of the contrac, but a new purpofe, 
which only arofe after delivery of the thing. As for in- 
ftance, if the holder of the hired horfe be taken with per- 
fonal diligence upon his journey, and fell the horfe to his: 
creditor, to relieve his perfon, and receive and {pend the ba- 
lance of the price. Yet this is not a fundamental alteration 
of the cafe, but matter of evidence only, to eftablith that 
the difhoneft purpofe has but lately been taken up; a thing, 
which if the offender gets the fubje@ on any common con- 
tract, muft be prefumed in his favour, till proof be made 
by circumftances, that he from the firft intended to defraud. 


3. Ir this be true of thefe fituations, ftill lefs can there be 
any doubt of fuch, wherein the whole wrong lies only in the 
failure to re-deliver the thing, according to contraé or pro- 
mile: As in the cafe of a thing lent me, to be returned by a 
certain day, if I keep it longer; or in the cafe of a horfe 
hired to a certain place, if I ride it farther in the fame di- 
rection; or in the cafe of the carrier, if he keep up the pack 
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of goods, but unbroken, and without concealment, after his 
arrival at their place of deftination. Were it nothing more, 
there is this objection to the charge of theft in thefe fituations, 
that the circumftances do not yield that decifive evidence, 


which cannot be difpenfed with, of the holder’s purpofe to ap- > 


propriate the thing to himfelf. The definition of theft in the 
civil law, L.1. No.3. Dig. de furtis, does indeed reach any 
ufurpation even of the ufe or pofleffion of the thing; but this 
can be no rule for our practice, in which the pains of theft 
are not patrimonial only, as in the Roman, but reach the 
perfon, and even the life of the offender. 

4. Tue fame principle which proteéts the tref{paffer in the 
cafe of delivery to him for fome limited and temporary ufe, 
will more ftrongly apply in his favour, in proportion as he 
has the thing upon a higher interefl of his own, and by a 
contract which was meant to veft him with a fuller manage- 
ment and command of it. A creditor, who has his debtor’s 
property lying in pledge with him, is not guilty of theft if 
he fhall irregularly ufe or fell it; for fuch is his intereft in 
the thing, that the owner would be guilty of a crime, and as 
fome allege, would even be guilty of theft in certain cir- 
cumftances, if he fhould fecretly withdraw it from his pof- 
feffion. Another apt illuftration may be in that fort of in- 
tereft, which a hired fervant hath in the clothes and habili- 
ments of his body, furnifhed him by his matter ; which ar- 
ticles, though they are not the fervant’s property, (fince the 
mafter may infift that he fhall leave them at quitting his 
fervice), are, however, far more proper to him than his 
mafter’s plate, or other things committed to. his keeping, 
and belong to him: by fuch a right, as fhall at leaft hinder 
any profecution of him as a thief, if either he fhall run off 
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with them upon him, or fhall fell them while in the fervice. 
This point was tried with us in the cafe of Alexander Steill, 
againft whom it was charged, that befide money and wri- 
tings, he had carried off certain arms and articles of wear- 
ing apparel, the property of Captain Barclay. It was 
ftated in defence, That the pannel was Captain Barc- 
lay’s fervant, and received his mafter’s clothes and o- 
ther neceflary furniture, to which he need prove no other 
right, than by his having the delivery and ufe of the ar- 
ticles; and that to make a relevant charge, the purfuer 
muft fpecify a theftuous contretation of the clothes, as by 
withdrawing them from his mafter’s ftudy, cabinet, or 
trunks’, The Court fuftained the charge with refpect to 
the writs and money; “ and as to that article of the dittay, 
‘« anent the ftealing of cloaths and arms, finds the fame not 

I “ relevant 


* Sir George Lockhart pleads for the pannell, “ That although the dittay were 
more fpecial, yet the famen cannot be put to the knowledge of an inqueft, be- 
caufe as to the {pecies of the particular goods condefcended on ih the pannell’s €x- 
culpation, his intromiffion therewith can import no theft. In refpe& it 1s offer- 
ed to be proven, that the pannell, being fervant to Captain Barclay, did a@ually 
wear and make ufe of the faid cloaths and goods during that year of his fer- 
vice; and whulk ufing of the famen is fufficient toinfer a right thereto, with- 
out neceflity to prove it otherwife, and beyond all queftion 1s fufficient to purge 
all theftuous contreétation, although the pannell had intromutted and car- 
ried them away; there being nothing more ordinary than for fervants during 
their mafter’s fervice to get cloaths and other ficklike furniture, and it were 
moft abfurd and unjuft, that fervants making ufe thereof fhould not be fuch ane 
qualification of the right and ,poffeffion, as though they did carry them away, 
it cannot infer the crime of theft againft them.” He afterwards adds in a 
reply, “ The libel muft be circumftantiate, that it mutt convincingly appeai, 
*« that the pannell’s intromaffion was not warranted by ane preceeding delivery, 
“ but was a clear theftuous contrettation, as for example by proving that the 
“ goods lybelled, the time of the pannell’s intromiffion, were in fuch way and 
“ manner in Captein Barclay’s poffeflion, as being in bus trunks, cabinets and 
* ftudies, as does clearly make out his right thereto.” 
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a relevant, except it be qualified fpecially, that he ftole 


“ thefe goods fuch a-day, forth of the houfe of Auchreddie, 
“* and that they belonged to Captain Barclay, and were in 
his pofleffion, and that the fame were ftolen by PEASE 
“ of doors, chefts, or trunks.’? 


ce 


Unper the fame rule falls the cafe of a faGor, who runs 
off with his employer’s rents, after receiving them from the 
tenants, or even, (which is ftronger), the cafe of an over- 
feer or fteward, entrufted with the management of a farm, 
who privately difpofes of the grain and other commodities, 
the produce of the.land, and receives the price to his own 
behoof. The wrong of this proceeding does not le in the 
difpofal of the things; for this falls under the powers of the 
fteward’s office: Neither will the clandeftine manner of 
difpofal make it theft, or a taking from his mafter, who has 
put the produce out of his own hands, into thofe of the 
fteward, to be by him adminifired at his difcretion, fo ‘he 
faithfully account for the value. It is, therefore, in the 
fhort accounting, and concealment of his receipts, not in 
the withdrawing of the fpecies or corpus, that the guilt of 
fuch a trefpafs lies, which, though criminal, is however on- 
‘ly a fraud, or breach of truft, and a diftin@ offence from 
theft. Such a charge had been brought by the Earl of Rofe- 
berry againft his fteward Archibald Tait, before the Juftices 
of Weft-Lothian, who gave fentence for pillory and banith- 
ment. Which being challenged by Tait in a fufpenfion, 
among other reafons urged was this, That the Juftices were 
not competent to try a charge of theft. The Court found, 
“ That the hbel or complaint brought by the Earl of Rofe- 
“ beriy and the procurator-fifcal againft the faid Archibald 
“ Tait, before the Juftices of Peace of the county of Lin- 

“ lithgow, 
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“ lithgow, did not contain a charge of theft, but a charge 
‘ of fraudulent concealments of the proceeds of his mafter’s 
“ goods, and by falfe contrivances endeavouring to prevent 
““ thefe proceeds from coming to his mafter’s knowledge ; 


“~ 


“ find that fuch charge was competent to be tried by the Ju- 


“ ftices without a jury.”’ 


Iw general, it feems to be true of all perfons, who are in 

a refponfible flate as officers, and are entrufted not with the 
care only, but the proper poffeffion of money, fuch as cafhiers 
and tellers of banks, collectors of taxes or parochial rates, 
treafurers of bodies corporate, judicial factors and the like, 
that they are not punithable as thieves, but as criminals of 
an inferior order, for any difhonefty or malverfation in 
their charge. It is implied in the nature of fuch appoint- 
ments, that the officer has more or lefs an adminiftra- 
tion, a difcretionary power, over the cafh in his hands, with 
which he is trufted in the mean time, upon his contrac with 
his employer, and in reliance on the furety which he has 
found to be faithful ; fo that his obligation is not like that 
of a mere hand, for the money received as a {pecial corpus, 
to be made furthcoming in the individual, and which is held 
to be already in the poffeffion of his mafter through him, 
but for a juft account of his receipts in general, to which he 
may alfo be compelled by a civil action. The Roman law 
fays, with refpect to a fituation of this fort, “ Siques pecu- 
“ niam ita depofuerit, ut neque claufam, neque obfignatam, fed nu- 
“ meratam tradiderit ; quo cafu nihil aliud eum debere (accipien- 
“ dum eft) apud quem depofita eft, nifi tantundem pecunia folvere.”’ 
On this principle went the judgment for arbitrary pain, in 
the cafe of Robert Pringle, the teller of 4 bank, who was 
L220 convicted 
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convicted of embezzling the money under his charge, to a 
confiderable amount *. ) 


5. THE cafes which have now been put, are all fuch in 
which the offender got the thing by the act and will of 
the owner. But it feems to be an equally available de- 
fence, if the thing came to him, though againft the owner’s 
will, in any lawful and warrantable manner, without tort or 
tranfgreffion on his part in the apprehending of it. A land- 
holder finds a ftray animal in his field, or a treafure in his 
grounds, or has wrecked goods thrown in upon his fhore ; 
or a paffenger finds a pocket-book upon the highway, which 
has the owner’s name marked in it; or a hackney-coach- 
man finds a parcel in his coach, which was left there by 
fuch a paflenger, whom he fome time before fet down. It 
feems not to be a theft in any of thefe cafes, if the holder, 
yielding to the opportunity and temptation, fhall hide this 
thing, which however does not in any of thefe cafes be- 
long to him, and keep. it to himfelf: And for this reafon, 
that there was no felonious intention, nor even fo much as 
a tref/pafs in the firft occupying of the thing, which was ly- 
ing vacant, and out of the power of the owner, who knew 
not where it was, and might lawfully be taken into the pof- 
feflion. of the finder, for the fake of cuftody, or till offer of 
areward*. This is fo much the cafe, that though caught 

in 

» The like judgment was given in England, in the-oafe of John Waite, cafhier 

.to the Bank of England, wha had abftracted and, fold fix Eaft India bonds, the 
property of the Bank, and entrutted to his keeping. At the Old Bailey, beforg 

Mr Baron Reynolds, in February 1743 But by that judgment the offence does 


not feem to have been confidered as the ground of a criminal charge of any fort, 
but only of 2 civil aftion. See Leach's Cafes in Crown Law; No. 13. 


* The contrary fecms to have been found with refpedt to the coachman, in 
the Englhth cafe of William Wynne; but on principles which p obably would 
not be followed in onr praftice. Leach’s Cafes, No. 168. 
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inthe very act of occupying the thing, he could not have been 
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challenged, nor made liable to any cenfure. In this, there- ——_—-+ 


fore, as in fome former inftances, the wrong does not enter 
deep into the cafe, but confifts in the failure of focial duty, 
as to the reftitution of the thing, or the giving of the due 
notices, whereby the owner, or he who hath right, may 
come to the knowledge of his property. 


Ir is no doubt true, that in fome of our antient treatifes, Concealment of 


the concealer of a waif is ordered to be dealt with asa 
thief, and the occultatio thefaurt mventi is fpoken of as not on- 
ly a theft, but a fort of treafon. But it is obvious that thefe 
views, (which at any rate no longer govern our pra¢tice, 
and I know not if they ever did), were not drawn from the 
nature of the fact, but are ftrained and artificial notions, 
which were taken up for the more effectual protection of the 
Crown’s intereft, im thefe articles fo peculiarly expofed to. 
invafion, and hardly poffible to be thoroughly defended *. 
In all fituations of this kind, it is however effential, that 
the thing, at the time of taking it, have in a full and proper 
fenfe been out of the owner’s poffeflion. For, if I fee my 
neighbour’s. fheep break through our common fence, and 
mingle with my flock, and I inftantly drive off the flock to 
another quarter of the country, and efflace my neighbour’s 
mark, this feems to be nothing lefs thantheft. Though in 
my. field for the inftant, the fheep are not in any proper fenfe 
out of the pofleffion of my neighbour: It is rather to 
be held that | for the firft time take them out of it, when I 


drive. 


* Ina lift of cafes tried before the Magiftrates. of Edinburgh, and fubjoined to 
the information againft Ludovick Campbell, in January 1730, I find the tual of 
Bathe Roger Hogg, for hidden treafure found in an old land in the town, 16th 
April 1724. This is the only veltige I have found of any charge of this fort. 


Treafure. 
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drive off the flock, fo as to remove them out of his probable 
recovery. It might be more difficult, if the ftray theep fhould 
remain for many days among mine unobferved, and be there 
tended in my paftures along with mine, becanfe I fhould here 
be 1h poffeffion, not only without any wrong on S73 part, but 
even without my own knowledge. ; 

Tuus far in illuftration of that fide of the queftion which 
is favourable to.the pannel. It is no lefs neceflary to guard 
our rule on the other part, and to point out thofe fituations, 
in which the wrong will, in the eftimation of law, amount 
to theft, notwithftanding circumftances, which at firtt might 
feem to lead to a milder conftrution. 


1. Ir is not to be underftood that the offence ceafes to 
be theft, becaufe the owner has expofed the thing to a 
rifk of being ftolen, and in this fenfe has put it under the 
offender’s power; for this may very well happen, and 
yet the offender may not, in any proper fenfe, have been 
made keeper of the thing, even for the time; not to men- 
tion that it were very dangerous to put property out of the 
protection of the law in fituations of this fort, which are 
frequent and unavoidable in the daily intercourfe and bufi- 
nefs of life. A fhopkeeper produces his goods to one who 
enquires for them, as if to buy, and the pretended cuftomer 
runs off with them, as foon as they are put into his hands ; 
or a perfon gallops off with a horfe, which he has got upon 
in public market, under the pretence of trying his paces ; or 
under pretence of giving change for a bank-note to one 
who afks for it in public market, a cheat gets the note into his 
hand, and inftantly runs off. It feems to be very plain, that 
in any of thefe cafes, the crime is theft. For in no one of 
them does the owner repofe any voluntary or proper truft 


in the ftranger, or mean to venture his property for any 
time, 
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time, how fhort foever, out of his own immediate care and 
perfonal keeping ; in which it {till continues to be, though 
put into the hand of another, under the owner’s eye. And 
as little doubt will there be of his cafe, who pockets the 
{poons at an ordinary where he dines, or takes off and packs 
tip the fheets from the bed of a chamber where he has lain; 
for in either cafe he has only the fpecial ufe of that thing. 
The pofleffion, the care and charge of it, are with the ma- 
fter of the houfe, under whofe keeping and protection it has 
conftantly remained. 


2. Ir feems likewife to be the better opinion, that the 
fame fhall hold of thofe very frequent and ordinary fitua- 
tions, where, though in fome fenfe a truft 1s given, that is 
as far as relates to the care and cuftody of the thing for 
particular ufes, yet the conftructive pofleflion of it in the 
opinion of law is with the owner, and not with the imme- 
diate keeper, who only holds it as a hand, in the name, 
and for behoof, of his employer. Such is the cafe of the 
butler ftealing the plate, or the groom ftealing the horfes, 
or the fhepherd the fheep, which are entrufted to his keep- 
ing. The fervant has not in any of thefe cafes any fort of 
property or intereft in the thing, or any power of difpofal 
or adminiftration of it, (asa factor or overfeer hath), but 
only the naked cuftody and detention of it ina ftate of ac- 
ceffibility to the mafter, who can arrange the keeping of it 
for his own ufes in no other way, and out of which {tate, 
thus natural to the thing, when the fervant removes Meutels 
therefore a proper taking from the pofleffion of the matter ; 
that is, a theft. By the mafter’s commitment of it to the 
fervant, there was no change of lawful pofleffion, no alte- 
ration nor decreafe af his full. command of the thing, in fo 


much, 
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much that it could not be arrefted in the fervant’s hands 
for the mafter’s debt ; and as in cafe of its being abftracted 
from the fervant by any ftranger, it would neverthelefs be 
held to be taken out of the mafter’s poffeflion, who alone 
could fue for recovery of it, fo muft the fame be held when 
the fervant himfelf removes it, Or is art and parr with ftran- - 
gers, who do fo. 

THE contrary dodtrine was ftrenuonfly urged in the cafe 
of Margaret Heartfide, an attendant of the Queen, who. was 
charged with the theft of fundry jewels, her Majefty’s pro- 
perty, and of 'confiderable value, of which fhe had the keep- 
ing. But the Court repelled her defences, and fent the libel 
as it ftood, bearing a charge of theft only, to an aflize'. 
It is true, that though unfuccefsful with the Court, this plea 
prevailed with the jury, who acquitted her of the theft, and 
found her only guilty “ of the unlawful and undutiful fub- 
“ ftracting and detaining -’? But in matter of law the opi- 
nion of the Court is more to be regarded. She had fentence, 
as was not unufual at that time, under authority of a letter 
from the King, which indire&tly blames the affize for ac- 
quitting of the theft, and bears, that his Majefty “‘ accounts 
“ her fact as infamous as if it had been done by direct 
“ ftealth,’’ and therefore banifhes her to the ifles of Ork- 
ney, for her lifetime. It appears, however, that fhe was 
recalled in 1619, reponed againft the fentence of infamy, 
and reinftated in her place. 


3. Ir this dodtrine be juft of fuch fituations as thefe, in 
which the offender has the conftant care and charge of the 
particular thing which he has carried off, much more muft 

the 


peseLhe juttice, with the advice of his affeffors, finds the, lybel and dittay re- 
“ Jevant, nochtwithftanding of the haill exceptions proponit be the pannell, 
“ quairupon my Lord Advocate afkit inftruments.” 
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 fional employment, or on a fpecial and inftant errand; as “——v 


in the cafe of @ porter at the poft-office, who receives a let- 
ter, with money inclefed, to be delivered according to the 
addrefs; or the cafe of a banker’s clerk, who is fent with a 
fum of money, to be inftantly paid at fuch a houfe; or in 
the cafe of any tradefman’s fervant, who is fent with an ar- 
ticle, to be delivered to a cuftomer. It feems to be at leaft 
equally true in all thefe fituations, as in any of the former, 
that the prefent holder of the thing has no manner of inte- 
reft in it, and is to be regarded only as the inftrument of 
his employer, in whofe poffeflion the article remains until 
fach time as it be delivered to the ufe whereto he hath fent 
it, in like manner as if it were only fent from one apartment 
of the office or counting houfe to another, More efpecially, 
in the firft of thefe cafes, the porter hath no fort of con- 
cern with the money, but a charge only over the /etter, duly 


to deliver it. And it is no lefs clear with refpeé to the 


banker’s clerk, that his mafter may countermand him, and 
alter the deftination of the money at PENS as long as it 
is in the hands of the clerk. 

Our pradiice, accordingly, though it cannot be faid to 
have attained to the fame certainty in this department as 
that of England, where fuch queftions have been fettled by 
frequent trial’, feems, however, as far as it has gone, to 

K have 


1 In the cafe of Thomas Haffell, a forter of letters at the Poft-office, tried at 
the Dld Bailey on the 16th Odtober 1730, before Lord Chief-Juftice Raymond, 
and the: Jucges, the Court were unanimoufly of opinion, that it was felony 
without benefit of clergy, for him to fteal money out of a letter entrufted to him 
in his office. Leach’s Cafes, No. 1. 

At the Old Bailey, in July feffion 1774, Timothy Skutt, a forter of letters at 
the Poft-office, was convicted of larceny at common law, for ftealing money out 
of two letters, which had come into his hands as 10.ter. Idem, No. 61. 
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have proceeded upon thefe views. Thus libel was fuftained 
for theft againft James Shand, a taylor’s workman, for run- 
ning off from his mafter’s houfe with a fuit of clothes, which 
had been entrufted to his mafter, to make. In the cafe alfo 
of William Fairbairn, who was profecuted as a thief in an 
inferior court, for abftracting from the corn which he was 
employed to threfh in the owner’s barn, no exception was 
taken to the form of charge, though advocation of the pxo- 
cefs was tried upon various other grounds in law, all of 
which were ftrenuoufly urged'. The bill was refufed on 
the 26th July 1787. Farther, which is more exprefs, in 
the cafe of Daniel Mackay, affiftant-porter at the Poft- 
office, and of Adam Johnfton, poft-mafter of Moffat, in both 
of which the libel was for ftealing money out of letters en- 
trufted to them in thefe capacities, and was laid at common 
law, as well as upon a ftatute in that behalf, an indifcri- 

minate 


~ 


Ta the cafe of the King againft Paradife, tried before Mr Juftice Gould at the 
affizes for Salifbury, that‘ Judge was of opinion, that a banker’s clerk who ran 
off with bills to the amount of L. 1500, which his mafter had given him to en- 
clofe and difpatch by poft, was guilty of larceny. The twelve Judges, being af- 
terwards confulted, were of the fame opinion. Idem, p 420. p 

At the Old Bailey, in May 1782, William Bafs was conviéted of larceny, ha- 
ving opened a package, with which his mafter, a gauze weaver, had fent him to 
acuflomer. The twelve Judges being confulted, were all of opinion that the 


conviction was right. Idem, No. 115. 


* This was the outfet of the libel, “ Where, by all law both human and divine, 
“ the flealing or taking away any perfon’s property without the knowledge or 
<¢ confent of the owners, is a crime of a heineous nature, and feverely punifh- 
‘“‘ able, more efpecially when committed 1n breach of truft and confidence.” 

Label was raifed for theft againft William Watt, 16th February 1779, clerk in 


. a banking-houfe, for running off with bills and money, given him by the cathier 


for a certain purpofe, But the prifoner having confented to be bamihed, the cafe 


never came to trial, 
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yninate relevancy was found upon the charge as laid; and 
this after debate in the laft cafe, on the objection that the 
offence, at common law, could not amount to more than 
breach of truft. The pannels were convicted, and had fen- 
tence of death. Likewife, Peter Mathiefon, an engraver’s 
apprentice, for ftealing feals and gravers tools from his 
mafter, was tran{ported for fourteen years, (the profecutor, 
on his confeffion, having reftri€ted the libel to an arbitrary 
pain), upon a libel which bore the charge of theft, aggrava- 
ted by the pannel’s ftate, as an apprentice. 

Haviné faid fo much of thefe cafes, I need hardly remark, 
that the pannel has no plea in thofe far lefs favourable fitu- 
ations, where there has not been any commitment of the 
particular thing to him, but only an advantage or oppor- 
tunity to fteal given him, by reafon of his ftation. As 
if a fervant open his mafter’s repofitories with the keys 
which he has found in the houfe, miflaid, or if being fent 
by his mafter with the key to fetch a particular thing from 
a locked place, he take and fecrete fome other article; or 
if the groom {teal plate from the butler’s pantry, or the 
butler take a horfe from the ftable. 


A more difficult fet of cafes than any of the above, and con- 
cerning which fill lefs information is to be obtained trom 
the records of our Criminal Court, are thofe in which the 
prifoner obtains the thing by means of a trick and falfe 
pretence, and upon fome inferior title to that of property, 
and has no other purpofe, at the time of obtaining it, but 
to cheat the owner, and turn the thing to his own pro- 
fit. An example of this may be, If a perfon under a falfe 
name, and a falfe pretence of bufinefs, fhall’ hire a horfe to 

K 2 ride 
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ride to a certain place, and return the fame day ; inftead of 
which he inftantly rides the horfe as hard as he can go, to 
a great diftance, and in a different direction, and there fells 
him, and pockets the price. Or if a perfon goes from door 
to door, afking employment as a bleacher, and getting linen 
to be bleached and returned, and fhewing a falfe letter of 
recommendation, when in truth he is not, nor ever was a 
perfon of that trade; and having got the linen, he inftantly 
packs it up, and flies. Is the offender here guilty of theft, 

or only of fraud ? 

It is to be obferved of fuch fituations, that they ager in 
feveral refpects from thofe, feemingly analopons cafes, which 
were formerly confidered. Firft, the thing is not obtained ' 
upon a contract of fale, or other habile title for the convey- 
ance of property, but upon a lower and limited title, under 
which, if it were even fair and unexceptionable, the holder 
would not have-any right to difpofe of the thing, nor to turn 
the value of it into his own pocket. So far from it, that even 
on this fuppofition, any flranger who fhould bona jide buy, 
pay for and receive this thing from the holder, would not 
thereby make it his own, but would be liable, in like man- 
ner as his author, to the owner’s real action for recovery of 
his property. When the hoider affumes any fuch power of do- 
minion, it is therefore an unwarrantable and abfolutely vici- 
ous converfion of the thing to his own ufe, wherein he has- 
not the colour of a title, and is in truth guilty of a double 
wrong, haying gained the very cuftody of the thing by 
a ttick, and arrogating the difpofal to himfelf, without the 
appearance even of the owner’s will, Whereas in the cafe 
of a fwindling purchafe upon credit, the holder has obtained 
fuch:a title, by which the property of the thing in. the mean 
tite pafleth, and in ufing, felling, or even deftroying the 

thing, 


AGAINST "PROM Relay. 


thing, he does no more than exercife the powers appendant 
to that title; fo that the wrong in this cafe does not lie in 
the after converfion of the commodity to his own ufes, 
without confent of the laft owner, but in the falfe in- 
ducements by which that confent was gained. 


Acaain; inthis, the fituation is different from that of a 
fwindling purchafe, that the feller has the means of abfolute- 
ly fecuring his intereft if he pleafe. He may either fell for 
credit or for ready money, and if he fell for credit, it is out of 
a voluntary truft, which he repofes in his cuftomer, where- 
by he hath the lefs reafon of complaint if he fhall be decei- 
ved, and-can only expe@ thofe remedies which are fuitable 
to a breach of truft. But, in the cafes which are now m 
hand, the owner hath no fuch choice nor means of abfolute 
fecurity, but muft neceflarily deal as he has done. This rik 
of the property whichis parted with in hire, or to be worked 
upon, or the like, is concomitant of the very nature of thefe 
ufeful-and neceflary contracts, and cannot be feparated from 
them ; fo that the more neceflary it is, (and this confidera- 
tion never is indifferent in criminal matters), that a fufficient 
protection be provided in the pains which the law denounces 
againft tranfgrefiors. : 

FARTHER; there is this very material, and withal obvious 
diftinétion, between the fituations of hiring and the like, now 
and formerky imagined, that the felonious purpofe is now 
fuppofed.to be-coeval with the very act of receiving the thing, 
and to be that which alone has fuggefted to the pannnel to 
afk it'of the-owner ; whereas we had formerly put the cafe 
thus, that the thing -was at firft obtained upon a juft and 
bora fide contra of -hiring and fo forth, and With.a true in- 
tention on the part of the pannel, as.at that-time, to reftore it 

& according 
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according to promife. By the delivery, therefore, made in 
purfuance of fuch contra, the owner’s lawful, poffeffion 
ceafed and determincd, and the abufe of the truft afterwards, 
though criminal, cannot, however, amount to theft im the re- 
ceiver of the thing, fince before the conception of any wrong 
purpofe, the thing had already paffed into his power and en- 
tire pofleflion, by a lawful taking. On the contrary, with 
ref{pect to the prefent cafe, in which there is truly no con- 
tract or confenfus in idem placitum between the parties at all, 
but a‘purpofe of letting to hire in the one party, and a pur- 
pofe to appropriate without payment, or an animus furandi in 
the other, which exifls at the moment of getting the thing, and 
is the one original motive of the whole tranfaction, the juft 
and natural conftruction rather feems to be, that the owner’s 
lawful poffeffion remains unaltered notwithftanding this de- 
livery, thus proceeding on the receiver’s felonious purpofe ; 
and that his converfion of the thing to his own ufes is there- 
fore to be deemed a theft or tortious taking from the lawful 
poffeffion of the owner, in like manner as in {the cafe of a 
fervant, who runs off with his mafter’s goods. ‘This refult 
too is not more agreeable to principles of law, than to 
the natural feeling which one has with refpect to the de- 
gree of the offence; for certainly on ‘fuch an occafion 
the very fame villany is pafling in the offender’s thoughts 
as in thofe of the thief, and the aflurance, depravity, and 
deliberate contrivance of fuch a device, by which the owner 
is made the inftrument of his own injury, is nowife infe- 
rior to that of an abftraction without his knowledge. 

Yer I fhall not affirm that this is the law of Scotland: 
Becaufe Ihave found but one cafe, in which this impoitant 
queftion can be faid to }ave been the fubject of trial; 1 
mean the cafe of John Marthall, tried at Dumfries, before 

: Lord 
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Lord Hailes on the 26th April 1792. This man had hi- 
red a horfe at Sanquhar, to ride to Leadhills, a diftance of 
about ten miles, and return in the courfe of the fame day. 
Inftead of which he rode directly to Edinburgh as faft as 
the horfe could go, and there fold it for his own behoof. 
The charge in the libel was alternative, for fraud and 
cheating, as well as theft. But the Judge delivered his opi- 
nion, that upon the fact as related in the libel, the offence 
was theft; and the profecutor in confequence, wifhing to 
avoid a capital conviction, found it neceflary to reftrict the 
libel to an arbitrary pain. The man was convicted, and 
adjudged to be tranfported for feven years. 

Tus much of the taking which is effential to the crime of 
theft. Upon the whole of which enquiry, before I entirely 
difmifs it, it is proper to remark, that our practice has not 
yet attained to fufficient maturity, and that a great part of 
what has been advanced, is not to be confidered as the re- 
fult of our adjudged cafes, and other authorities, which are 
few in number, but rather as an expofition of doétrines 
which feem to be reafonable in themfelves, and are in fome 
particulars recommended by the practice of England: ; 
which, though it is not of any authority with us as law, 

EEC 


¥ Judgment was given to that effect in thefe cafes, John Tunnaid, O&tober 
1729, George Charlewood, February 1786, John Pears, September 1779, all 
of them cafes of a horfe felonioufly hired and fold, and upon the laft of which, 
the opinion of the twelve Judges was taken, and was unanimous. Alfo in the 
cafe of Major Sempil, July 1786, for hirmg and felling a carriage , and in that 
of John Wilkins, April 1789, and John Patch, February 17823 both of them 
cafes of falfe device for getting hold of property, as upon fome limited ttle , the 
offence was found to be felony, upon the general notion, that the owner could 
not be divefted of his lawful poffeflion by a tortious taking. See Leach’s Cafes 


m Crown Law, p. 191, Gafe, 166, Cafe, 100; Cafe, 142, Cafe, 210, 
Cafe, 110, 
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may, however, as far as it is grounded in juft and natural 
principles, meet with regard in the decifion of fuch matters, 
as our own cuftom or analogy of practice hath not fettled: 

IE, TuEeRre muft not only be a taking of the thing, but a 
carrying away. For it feems to be in the nature of this 
offence, (and any greater latitude of conftruétion would 
lead to controverfy without end), that the thing have been 
brought into a fituation, in which it was lefs under the own- 
er’s power and command than before. In general'it is the 
meaning of the rule, that the thing muft be removed from 
the place and ftate of keeping in which it had been, and that 
without fuch an alteration, nothing done by the pannel, how 
decifive foever of his felonious purpofe, will amount to theft, 
but to an attempt or mifdemeanour only, which may be 
greater or lefs, according to the circumftances of the fact. 
A boy has his hand in my pocket, and has got hold of my 
purfe; but there I feize hts hand, fo that the purfe is never 
withdrawn from my pocket: This feems not tobe theft. Nei- 
ther is it theft, if a vagabond paffing make a {natch at linen on 
the hedge, and it is held againft him by the thorns; or hav- 
ing got into a waggon with intent to fteal, if he raife a pack- 
age up, and fet it on its end, but without removing it from 
the place of the waggon where it had lain, and is there 
caught, when about to cut the cords '. 


Ir 


This was found by the twelve Judges of England, te be no fufficient afpor- 
tation, p. 204. Leach’s Cafes. 

A difficulty of this fort had been found in drawing the libel againft Andrew 
Macewan, soth Auguft 1774. It related that two perfons had entered a houfe 
in the day time, and made their way to a room where linens were lying on a'bed. 
One of them had handed a fhirt to his affociate, and had laid hold of others, 
fyhich, upon interruption, he was feen to throw back upon the bed, fo that only 

one 
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Ir is not however by-any' means to be underftood, that 
there is no theft, unlefs the thing be carried clear away, 
out of the fight or knowledge of the owner, fo that he 
knows not where to find it. Though the thief be feen in 
the very act of taking the thing, and be inftantly and clofe- 
dy purfued, fo that the owner has all along been in the near 
profpect of recovering his property, the offence muft never- 
thelefs be theft, for this. very reafon, that he has had the 
thing to purfue for and recover. Thus, in the cafe of Smith 
and Forrefter, this charge, among others, was found rele- 
vant, that they. had laid hold of poultry in a clofe or court- 
yard, but being difcovered, threw down the fame, and fled :. 
In that of Samuel Riccards, it was in like manner found 
a good charge of robbery, (which is only a mode of 
theft in the larger fenfe of the word), that he had run off 
with a woman’s plaid from her -{fhouldets, which, on her 
outcry, and a hot purfuit, he threw from him in the fields, 
where it was inftantly ekst up by thofe who were upon ame 
footfteps. — 

ALTHOUGH there be but a very flight removal in refped@ 
of place, it will alfo in every inftance be a theft, if the 
thing is thereby loft to the owner, fo that he has to feek 

L for 


one was taken, and that one neither concealed nor carried out of the room The 
charge was therefore laid alternatively as for theft, or the entering of the houfes 
of the heges, wth zntention to fteal, or the felonious taking of a fhirt on fhirts, or 
other goods their property. The pannel was tran{ported on his own petition, 


t « And ye and your accomplices entered the clofe of William Simington, 
“ then and there laid hands upon his goofe, to robb and fteal the famin, but by 
“ reafon of their noife and jangling, the people and fervants having wakened, 
** and come ont in their fhirts, they fand you in the fang, whereby you was 
“* forced to let the goofe fall, and flee for your fafety, but you the faid Finlay 
Smith was taken.” Thus is the narrative of the libel. 
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‘for and knows nat where to find it, or in cafe of miffing it, 


would be under that neceflity: For, how fhort foever the 
time that this fituation endures, it is quite a new and diftind 
fituation of the property and perfon, from that which they 
were in before. Thus it will be theft in a fervant to take 
his mafter’s purfe from the- table, or to unhook his watch 
from the bed, though he be caught with it before he leave 
the room, if it be found concéaled-in his clothes, or about 
his perfon, in fuch a manner as proves his felonious inten- 
tion. As it would alfo be for any gueft in an inn or ,ta- 
vern, to fecret any piece of plate, linen, or the like, belong- 
ing to the houfe, in his cheft, with intent to carry it away. 


TueErE feems to be as little doubt of this general direc- 
tion, that it is always theft, if the thing is taken out of its 
natural and proper place of keeping; not the place where it 
accidentally happens to be, but that where for fecurity 
it had been put. ‘Thus the crime is complete, as foon as 
the horfe is carried out of the ftable, or the cattle out of 
the inclofure, though the thief be ftopped in the ftable-yard 
in the one cafe, or in the next field, being part of the fame 
farm, inthe other. Accordingly, in the interlocutor of re- 
levancy in the cafe of William Baillie, the Court “ /eparatim 
“ find, That the goods libelled being ftolen out of the faid 
“ houfe or waulk-mill, and their being found red hand in 
“ the poffeffion of the faid pannel, coming out of the faid 
* boufe, relevant to infer the pain of death.” 

In like manner, Thomas Gordon had fentence of death 
for fheep-{tealing, on proof to this effect, that he had lifted 
two fheep over the wall of the field, where they had been 
at pafture, and had flaughtered and flead them behind the 
‘wall, and was there taken, before removal of his booty. 

“The 
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The laughter was indeed a ftrong circumftance, taken along 
with the others in the cafe; but if it had taken place with- 
in the field, would not of itfelf have grounded the charge 
of theft, fince it might have been done out of malice, and 
without any purpofe to carry off the carcafe. 

For the fame reafon which makes a removal from the 
tenement fufficient in thefe cafes, it is no lets fuficient with 
refpect to any thing which has a peculiar and fafe place of 
keeping within the houfe, if it be once taken from thence, 
with intent to carry it away. Under this rule my fervaut 
is guilty of theft, when he takes money out of my bureau, 
and the gueft in an inn, when he forces the lock of any: re- 
. pofitory in his chamber, and takes out the contents, or one 
who has entered a houfe, when he breaks up a cheft, cup- 
board, or the like, and lays down the goods upon the floor’, 
to be afterwards packed up and carried away. There is 
a {trong inftance of this in the cafe of Alexander Snaile, who 
had fentence of death upon a libel and proof to this effed, 
that he had entered a houfe, by means of a falfe key, upon 
a Sunday, during divine fervice, and that having opened a 
cheft, by means of the key which he found in the lock, he 
abftracted one article of very trifling value, with which he 
was taken in that very chamber, by the people of the houfe, 
returning from church :. 


, L2 THE 


* This was found to be felony in the cafe of Clement Simpfon, at the Lent 
aflizes for Cambridge, 16. Car II. The opinion of all the Judges was taken on 
the cafe. Leach’s Cafes, p. 266. 


* Verdict, “ Find Alexander Snaile, pannell, by his own confeflion, as alfo 
“ by the depofitions of witneffes, guilty of opening the door of Mrs Douglas, he1 
“ houfe, upon the Sabbath-day, the time of divine fervice, with a falfe key, 
“* and entering the faid houfe, and taking out of a cheft fome butter, and that the 
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. Tue -fame principle equally applies to the ftealing of fach 


What a fufficient ‘things as are kept in a certain manner abant the perfon; where- 


carryin § away. 


by it is theft if the purfe he taken out of the pocket, or the 
watch drawn from the fob, or the: ear-rimg” torn. from the 
ear'. And in general it feems to be true, that if the ftate of 
fixture in which the thing is by nature be altered, or if the 
peculiar provifions, whatfoever, which the owner has made 
for the fate-keeping of the thing, be once overcome, this, 
joined with any the leaft removal of it in refpedt of place, 
confummates the guilt. Hence it may feem that there is 
ground for the charge, if wool be plucked from the fheep, or 
fruit from the tree, or if a ftrong cheft, which is faftened to 
the floor, be unfcrewed, and lifted ever fo little out of its 
place; or if a piece of cloth in a bleachfield is unpinned 
from the ground, and rolled into a bale, which the thief has 
taken up under his arm; or if he cut a web out of the loom | 
and fold it, or take a perfon’s breeches with his money from 
under 


“ keys produced in Court, and mentioned in his dittay, with the crooked irons, 
“ was then taken off him, as alfo a chiffell, which was found, which he acknow- 
“ ledged to be his, when be was taken prifoner in the faid Be a 


t A fingula cafe of this fort was tried at the Old Bailey 1n Mey 1784. James 
Lapier had taken his fland at the door of the Opera-houfe, and feeing a lady, Mrs 
Hobart, pafling to her carriage, he made a violent attempt to pull away 2 valuable 
ear ring from her ear. The ear was torn through, and the eat-ring completely fe- 
parated from it, and the lady cried out that the man had’got it , and he was taken. 
On going home, however, and at undreffing, ‘the ear-ring was found entangled in 
the curls of her hair. Neverthelefs, as it had been violently forced from its due 
flate of faftening to the perfon, and was for a time miffing, the twelve Judges 
were of opimon, that his conviction of robbery was legal and good.——In like 
manner, at the Old Bailey, in February 1782, Hemy Collet was convitted of 
larceny, having entered a waggon, and removed a parcel from the foie part of 
the waggon to the tail of it, where he was flopped, and threw back the parcel to 
the middle part of the waggon. Leach’s Cafes, No 139. No 108. 
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under his pillow, as he fleeps, and be making off with them 
out of the room. And even with refpect to articles of that 
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nature, for which no fiuch peculiar provifion has been made, - 


any removal will be fufficient, that thoroughly alters the fi- 
tuation in which the thing was left or happened to be, and isa 
plain ftep in the conveyance of it out of the owner’s power ; 
as if any loofe article in a houfe is carried down from a 
higher floor to a- lower, or if a horfe is taken in an open com- 
mon, and is haltered and mounted, and ridden away from 
among the*other cattle. 


III. Tue taking and carrying away muft be with a felo- 
nious purpofe ; in the knowledge that the thing belongs to 
a neighbour, and with intent to deprive him of his proper- 
ty. Hence, on the one hand, it is not theft, to take away 
the property of another, though in the knowledge that it 
is fo, if the taker’s object is only irregular and improper, 
and not to make the thing his own. It is an example of 
this, that a fervant rides his mafter’s horfe under night, up- 
on his own errand; or that a-perfon finding his neighbour’s 
plough lying in the field, openly ufes it to till his own lands 
adjacent ; or that he drives his neighbour’s cattle into his 
own field under night, in order to poind them, upon pretence 
of trefpafs. Onthe other hand, neither will it be theft, 
though the taker mean to difpofe of the thing as his own, 
if he take it in the belief, no matter though erroneous, if 
ferious, and withal excufable, that the thing is his own; 
as may happen in many cafes of difputed fale, legal dili- 


gence, fucceflion, and other modes of conveyance. If John | 


carry off the goods of James by poinding, be the diligence 
ever fo irregular, nay, though John’s proceedings be even 
infidious and oppreflive, ftill the taking in this form can 


never... 


‘No Theft with- 


out felonious In- 
tent. 
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neyér amount. to theft or ftouthrief, or other capital dénd. 
mination of crime, but only to a ,fpuilzie or oppreffion, 
which may be punifhable at the difcretion of the Court. 
Hence, of the many overftrained libels of this fort, to which: 
the proud and contentious fpirit of the inhabitants of Scot+ 
land formerly gave occafion, not one feems to have been 
brought to a favourable iflue, nor even-to have. hada clear 
relevancy of capital pain pronounced on it. The ordinary 
courfe in fuch cafes was to continue the diet, till the ci- 
vil intereft and regularity of the conveyance fhould be dif 
cufled in the proper court". In the cafe of Graham of 
Reidnock, profecuted by the Laird of Buchanan, for break- 
ing into his houfe, and carrying off certain writings and title- 
deeds, which appears to have been done upon mandate from 
the old Laird of Buchanan, who conceived that he had right 
to thefe deeds, ‘ The Juftices find the dittay relevant to 
“ be put to the knowledge of an aflize, as ane crime and 
#« wrong of making up of the doors, and abftracting of the 
evidents lybelled, nawayis to infer the pain and punith- 
ment of theft or ftouthriéf, but to be punifhed pena ar- 
bitraria, as ane crime and wrong in the awin kind.” 
A controversy had fubfifted between Trotter of Mor- 
tonhall and Rigg of Morton, refpecting the property of cer- 
tain parcels of ground. Rigg had caft the turf upon thefe 
plots, and was proceeding to lay it_on his bowling-green, in 
which operation he was violently difturbed by a pofé under 
the orders of Trotter. This incident gave rife to mutual pro- 
fecutions $ 


1 This was the céurfe taken 1n the cafe of James Adamfon, 13th June 167%, 
aceufed of robbery, in the taking away of nine oxen, and who defended himfelf 
on the ground of lawfully poinded. In the cafe of Gilbert Stark and others, 30th 
November 1675, who pled the fame defence againft a charge of ftouthnef, robbe- 
ry and oppreffion, the Cout afforlzied, on production of the dilgence 
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fecutions; againft Rigg for theft and robbery, in cutting 
and carrying off the turf from Trotter’s lands ; againft 
Trotter for robbery, oppreflion, haime-fucken, tc. in de- 
ftroying Rigg’s turf and bowling-green, tearing up the 
new turf in the green, (or green /pecificate, as it. is called), 
and troubling and beating his fervants. The former was 
found not relevant to infer any criminal conclufion; the 
other was fuftained, as for a riotous moleftation and outrage 
only, to infer arbitrary pain, damages and expences. 

Mucu a-kin to this, were the mutual profecutions for 
robbery, theft and ftouthrief, between Sir William and Lude- 
vick Gordon. Which were upon no higher ground than 
this, that having met to fettle accounts, they had quarrelled 
upon the matter, and in a fort of {cuffle, had each laid hold of 
the writings belonging to the other. Both parties found it ne- 
ceflary to depart from thefe high conclufions ; and the jury 
found neither of the libels proven. Many examples more 
of the fame complection might be given. : 

It has been faid, and is fit to be remarked, that it is ne- 
ceflary the pannel be excufable for believing that the thing 
which he has taken is his own. For as to tHat fort of belief, 
if fuch it may be called, which is dire@ly in the face of 
law, and only comes.of the violent paflions of the man, or 
his blind prejudices in his own favour, it is what the Judge 
can have no confideration of, nor any of the lieges be al- 
lowed to entertain. A fmuggler, therefore, if he break in- 
to the Cuftom-houle, and take away goods, which have been 
feized from him and condemned, is as much guilty of theft 
and houfe-breaking, as if he broke into the houfe and took 
away the goods of his neighbour. 


IV. Ir is faid to be another qualification of the taking 
and carrying away, that it is for the fake of lucre and profit. 
2 But. 
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But this article will require to be guarded and explained. 
It is true, in the fenfe already explained, viz. that the thing 
muft be taken away with the purpofe to detain it from the 
owner. It is alfo true in this other fenfe, that libel will not 
lie for theft, if, out of malice to the owner, the property is 
deftroyed in the place where it is feized, without: being ‘re- 
moved ; which happens when a man’s cattle are flaughtered 
and left upon the fpot in the field, or when a mob enter a 
man’s houfe, and‘ break and deface his effects, without car- 
rying any article away. But it may'require to be confi- 
dered, in the cafe of the property being once removed. into 
the full poffeffion of the offender, whether it alters the de- 
{cription of the offence, that inftead of being ufed or turned 
to profit, the thing is afterwards deftroyed, and‘ that this 
indulgence of fpite was even the firft inducement to take the 
thing away. In its own nature, the crime of theft feems to be 
complete by the removal, and the thorough alteration of the 
ftate of command: over the thing, if this be made with the 
purpofe of never reftoring it to the owner. Be the offen- 
der’s object what 1t may, he is actually J/ocupletior, and the 
owner poorer, ¢o z}/o, that he has the thing under his power, to 
difpofe of as he pleafes: And if he caveted that power for 
the fake of revenge, this neither hinders the taking away to 


‘be fuch, nor even in any proper fenfe to be a taking for the 


fake of lucre ; fince this gratification of his evil paffions, is 
to him a lucre and gain. He ftill has fought an advantage 
to himfelf, and fought it by removing his neighbour’s proper- 
ty out of the poffeffion of his neighbour into his own. Ha- 
ving fecured this advantage, he may either perfift in his 
original purpofe of mifchief, or change it for one of ufe and 
profit, if he fhall be fo inclined: He has now the very fame 
difcretion in that refpect by his poffeffion, which the owner 

~ formerly 
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formerly énjoyed by the fame means. In cafe, therefore, 
(if fuch a thing fhould happen), of a herd of cattle being 
driven from the owner’s lands to thofe of his enemy at a 
diftance, and only flaughtered when there fettled m the cu- 
ftody of his enemy, the charge of theft may feem to lie; 
for it would have lain if he had been purfued and taken 
on his way; and it is hardly to be thought that this can be 
altered by any after event. The criterion, therefore, in 
this queftion, rather lies in the want of removal of the 
thing. 


Bur however this may be, it is certain, that in the ordi- 
nary cafe, the animus lucri is to be prefumed from the aé& 
itfelf of taking the thing away. If the offender knew‘at 
the time what it was he took, he was actuated by the defire 
of that thing, and if he knew it not, as happens in pocket- 
picking, and in ftealing the mail, and if the thing prove to be 
{uch as can be of no ufe to him, all that can be faid is, that 
the man has been deceived in his expectations; for take it 
he did in the hope of profit, and in the belief that it was 
worth having, and making venture of his perfon for. No 
matter then what afterwards becomes of the thing, or with 
what view he keep it, nay, though he do not keep it at all, 
but deftroy or throw it away, or even fall on fome means 
of reconveying it to the owner, the guilt ftill abideth with 
him. The profit only, and not the profligacy of the enter- 
prife is thereby leffened, which laft is determined by that 
which is pafling in the mind of the adventurer at the time 
of taking, and not by thofe confiderations, of fear, repen- 
tance, or prudence, which may afterwards come to affect 
him, 
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Ir is alfo to be underftood, that if the thing be kept by 
the taker, it matters not what the motive of the keeping is, 
whether merely to hoard, or with a view to confume the 
thing, or what other advantage, real or conceived. Eve- 
ry object is ducre in the eftimation of law, which tempts 
a perfon to defire the keeping and poffeffion of that which is 
another’s; though the thing is not of that nature to yield, 
or be convertible to, pecuniary profit, If a criminal pur- 
loin from the Sheriffelerk or Procurator-fifcal, the docu- 
ments and evidences either of his own guilt or that of an 
affociate, furely this is to him a real lucre, and relatively 
to the nature and ufe of the thing taken, he is as much, 
actuated by a felfifh and irregular defire of gain, as he who 
fteals a bag of money. And probably it will be admitted, 
with refpec to a connoiffleur, who fhould fteal pictures or 
medals for the pleafure of admiring them, or an anti- 
quarian, who fhould fteal rare books or. manufcripts for 
his inftruction, that neither of them would have a found 
defence in a court of juflice. We fhall afterwards fee, 
that we accordingly have precedents of libel fuftained 
for the ftealing of a child; though the ordmary incite- 
ment to fuch a crime, muft either be love conceived to the 
child, or more probably hatred to its relations. In fhort, 
as various as the pleafures are which a man may have in 
poffefling his own, fo various are the forts of lucre, which 
the law will hold fufficient in this queftion, if on account of 
them one fhould covet that which is another’s. 

V. Accorpinc to fome authorities, it ought alfo to be 
added to the defcription of the crime, that the taking and 
carrying away is fecret and clandeftmme. And this may be 
true, if we underftand a clandeftine taking as contradi- 

a ftinguithed 
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ftinguifhed only to a taking by main force, or by putting 
in fear. But in any loofer and more general fenfe, fuch as 
would exclude all taking by furprife, or of a fudden; as if 
a perfon fnatch the hat from a man’s head, or his watch 
out of his hand, as he is carelefsly holding it, or if he dart 
into a fhop and run off with goods from the counter in pre- 
fence of the owner ; it does not feem to be a proper part of 
the defcription of the crime, which in all thefe inftances 
feems rather to be theft than any thing elfe. For neither 
is there any application here to the will of the owner, to 
over-awe him, nor any compulfion by an overpowering 
force, which feem to be the characters of robbery, but a 
taking in fuch a way, which equally fets afide the owner’s 
will in the matter, as the moft clandeftine abftraction ; fince 
the thing is gone, before he can ufe any means to detain it. 
If, however, any fort of ftruggle enfues on the attempt, and 
the purpofe is only accomplifhed by violence or terror, the 
cafe becomes then a cafe of robbery, notwithftanding the 
firft intention to take by furprife. : 


VI. WE are now come to the laft article in the defcrip- 
tion of this crime; which is that the thing taken be the 
property of another: For I fee no authority in our prac- 
tice to perfuade me, that a perfon can in any cafe be 
guilty of theft, though he may of fome inferior wrong, by 
irregularly taking that which is his own. It is not, how- 
ever, any hinderance of the charge of theft, that the pro- 
perty of the thing taken is uncertain or unknown, fuch as 
the goods of a deceafed, goods pafling on commiffion, or a 
waif or ftray that is ftolen from the finder. Indeed, a cer- 
tain latitude in this refpeét is indifpenfible to juftice, in 
the extended ftate of commerce and manifold tranfacion 
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among men, which offers fo many fituations of this ambi- 


-guous character, but in which there is neverthelefs no rea- 


fon, why the thing fhould be out of the ordinary protection 
of the law. Hence, though any libel at a private inftance 
muft fet forth the purfuer’s intereft,in the thing, and though 
in all cafes where it can conveniently be done, the property 
is in ufe to be fet forth, for the pannel’s full information of 
the nature of the charge againft him, yet in indictment for 
the public intereft, whenfoever there is any_reafon for it, it 
will be fufficient that the charge is made in fuch a manner, 
as {hows that the thing did.not belong to the pannel, neither 
really nor by pretenfion, and that neither was it lying unoc- 
cupied, but in a ftate of lawful pofleffion, for béhoof of the 
perfon who then had, or fhould afterwards acquire, a right 
to it. Nor is there any fort of hardfhip here on the pannel, 
who has it equally in his power under this, as any other 
form of charge, to prove that the things are his own proper- 


‘ty, or that of others, by whofe authority he took them a proof 


which it always lies on him the pannel to bring forward. 
Tue charge againft Wilfon, Hall and Robeitfon was, 
that they had carried off ‘“ bank-notes in a pocket-book be- 
** longing to the faid James Stark, and gold and money zn 
“ bis poffeffion, to the value of L. 200 Sterling, lefs or more *.”’ 
Janet Johnfton was indicted for ftealing certain articles, ‘ the 
property of James Marfhall, or others of his family.” And 
Macdonald and Jamiefon for breaking into the fhop of Alex- 


‘ander Macdougall, and flealing goods from thence, “ being 


“ the property of Alexander Macdougall, or of /ome other per- 
“< fon, to the profecutor unknown.” The charge was fuftained 
in 

1 The perfon robbed in this cafe was collettor of excife at Kirkcaldy, and the 


money taken from him was chiefly public money, the produce of a collection, 
upon which he had been employed. 
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in all thefe inftances, and in the laft after exception taken 
to it by the pannel. ; : 


Ir is almoft unneceffary to remark, that the charge of theft 
is competent, without regard to the quality of the owner, 
whether a private perfon, or his Majefty, a corporation, a 
private fociety, a parifh, or what elfe, or though the cafe 
fhould be fuch, in which it is difficult to fix the precife de- 
{cription of the owner, or the nature of the immediate inte- 
reft in the thing. The money taken in Smith and Brodie’s 
cafe, and in that of Wilfon and Hall, was part of the royal 
revenue. On the 6th of December 1556, Adam Sinclair and 
Henry Elderlous had fentence of death for breaking into the 
church of Forres, and ftealing money, chalices, and church- 
ornaments. On 21ft May.1602, William Norvall, {chool- 
mafter of Cockpen, was banifhed for ftealing from the fef- 
fion-houfe, the poors box of that parifh, containing L. 8 of 
the poors money. And in the fpring circuit 1750, at Aber- 
deen, William Martin had fentence of death for the fame 
crime, having broken into a church, and ftolen L. 11 of the 
poorsmoney. We are not fubjedt, in fuclr cafes, to the fame 
difficulties, which feem to embarrafs. the Englifh pra@ice in 
ftating the property, and which, in fome inftances, have 
conftrained them to feign a property, where 1 ftrictnefs 
there is none, (as in the cafe of a fhroud taken out of the 
grave, which is feigned to be the property of the relations 
of the deceafed), but will more reafonably be content with 
fuch a defcription of the thing, as makes the pofleffion or 
adminiftration of it clear, and excludes all title in the pan- 
nel to take it away. 


VIf. Tuese feem to be the principal circumftances of the 
defcription of the crime of theft. Which having once been 
3 committed 
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committed by a proper taking and carrying away, can- 
not afterwards be undone in any courfe of conduét, not even 
by early and voluntary reftitution of the thing ftolen, and 
much lefs by payment of the value, or other atonement in 
money. For what the law chiefly confiders in this matter, 
is not fo much the damage to the individual, as the viola- 
tion of the order of civil fociety, by difhonefty prevailing 
over right, and the danger of feduction, by the {pectacle of this 
as a practicable thing. Witnefs, in proof of this, the cafe of 
John Watfon, who*had fentence of death for ftealing forty 
fheep, notwithftanding his allegation, which does not feem to 
be difputed, that he had already refunded “ the worth of 
“ them’? to the owner. Witnefs alfo the cafe of Finlay 
Macgibbon, for the theft of fix horfes, and that of Grizel So- 
meryville', in both of which, the defence of reftitution of 
the things themfelves, and in the former, along with “ ten 
“ {core merks for the fkaith,’? was fpecially repelled. In 
the cafe too of Daniel Mackay, a letter-carrier, who had 


fentence of death for ftealing L. 3c out of a letter, the whole 


fum but L.15 had been returned through the Poft-office, to 
the owner. Yet it may plaufibly be maintained, though I 
“do not know of any judgment to that effect, that the private 
party, who not only recovers his property, or the value of 
it, (for which he cannot be blamed), but has alfo taken 
theft-bute from the thief, fhall not be allowed to profecute ; 
fince, in the conftruction of law, he is in that cafe himfelf 
participant of the theft. But it is Certain, that neither by 

this, 


! Macgibbon’s cafe. ‘ The Juftice repels the defence proponed for the pan- 
nell, and finds the dittay relevant, and ordains the fame to pafs,” te. He 
was accordingly conviéted and executed , 

Somerville’s cafe. * Suftaim the dittay as to the hall remanent articles of 
“ theft lybelled, relevant, /eparat:m, to infer an arbitrary pain, +»... and 
“ yepcll the defence founded on reftitution, and remutts,’ 
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this, nor any other meafure of his, can he fcreen the cri- 
minal from punifhment, or difappoint the courfe of public 
juftice ; of which he hath no difpofal. 


VIIL. Next; of the things, whereof theft may be commit- 
ted. In the law of England, theft is only of things perfo- 
nal, and not of things real, or things which appertain to, 
or favour of, the realty. Under this rule, there is no theft 
with them at common law, of nurfery plants, nor of growing 
trees, nor of any of the growing fruits of the ground ; nor of 
hedge-paling, nor of lead, iron, or other thing united to 
a houfe. As alfo the writings of any real eftate, are not 
fubje@ of this crime; neither are bonds, bills, or other 
chofes in action; though for this a different reafon is gi- 
ven. But to all thefe, (as we fhould efteem them) artificial di- 
ftinctions, our practice has ever been a ftranger, and recog- 
nifes the theft of every inanimate thing, which can be fe- 
vered ftom that, which either naturally, or -by art, it is at- 
tached to, and be carried away. Thus, in the cafe of James 
Inglis, relevancy was found on the tearing of woal from 
fheep, and carrying it away’. And in that of James Mun, 
accufed of the feveral facts of ftealing fhorn grain, fhearing 
grafs, and carrying it away, and pulling up growing peafe, 
and carrying them away, all of which were charged under 
the name of theft only, the trial proceeded on that footing 
as to the whole articles; and the man was tranfported. It 
feems even to be the more probable opinion, according to 
the analogy of what is fettled, that the feparating and car- 
rying away of part of the fubftance of the tenement itfelf, 

fhall 


1 Long before this, fentence of death had paffed upon James Gray, convicted 
of pulling wool from nine ewes, and ftealing an ewe, and carrying off the wool: 


which he had pulled, 17th March 1581. MS. Abf. Record, Adv. Libr. 
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fhall be judged by the fame rule. It is true, that, injuries of 
this fort are ordinarily done in that open manner, and are ac- 
companied with thofe circumftances, which bear evidence of 
a trefpafs only or moleftation ; but it feems to be only there 
that the diftin@ion lies. For if one come in the night-time 
and work coal in his neighbour’s pit, or ftone in his quarry, 
or feuel in his mofs, and carry it, away and hide it, this 
feems to be juft fuch an ad@ as the cutting off the leaden 
{pouts, or tea1ing up the iron fpikes of his houfe, which | is 
certainly theft. 


Witu refpect to writings, the law has been fettled againft 
the thief, by repeated judgments. As long ago as the 23d 
June 1599, Grizel Mathew had fentence-of death, for fteal- 
ing a coffer with writs and evidents. Alfo James.and Wil- 
liam Wood, and Alexander Dow, had fentence of death, for 
breaking into the houfe of Bonnington, and ftealing the 
whole writs and evidents of that eftate, contained in a coffer, 
together with certain articles of furniture, and another 
coffer, alfo containing writs. As had Patrick Eviot, con- 
victed of common theft, and of ftealing a leather wallet, 
whereof the principal contents were certain title-deeds, 
which the owner was carrying, to obtain a charter of con- 
firmation. On the 6th November 1635, Michael Scott is 
fent to an aflize, on a charge of ftealing certain bonds of 
borrowed money from the owneu’s cheft; but he ts acquitted. 
Relevancy is found to the fame effea in thefe cafes: Againft 
Alexander Stecl, for ftealing three difpofitions and charters 
of the eftate of Towie ‘ ;—againft Neh Graham alas Gra- 

moch 


The Juflices “ fand the dittay relevant as to that part anent the money and 
“ wrets, as it 1s lybelled, wz By breaking up the piifuer's doors under cloud 
“and filence of night, out of his dwelling houfe of Achredie.” 
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mo¢li Gregorick, for invading the Duke of Montrofe’s fac- 
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‘tor ', when colleéting rents at Chappell-aroch, and taking ——~——~ 


from him money or books, papers or accounts; and againft 


John Johnfton for ftealing a pocket-baok, containing bank- June x9 hace 


notes,“ with -feveral other papers of Iefs value.’’. In this 
cafe an objection was ftated to the charge, and was over- 
ruled. J, 


Ir may be thought a SORT AatiCn of the fame doce Cafe of Stealing 


that on the 3d July 1691, in the cafe of John Seton, libel 
for robbing the mail, was found relevant to infer the‘pain 
of death; which muft have been upon the common law; 
becaufe, though the trial was after, the offence itfelf was be- 
fore the pafling of the ftatute 1690, c. 3. aga? robbing of the 
packet. This plea is therefore flated for the pannel, and 
that to fteal letters and papers, which are not objects of 
lucre, is not theft at common law. In anfwer, the profecu- 
tor maintains the contrary, and that the ftatute was only 
explanatory of what had been law before. Likewife, in 
later times, indi@tments for robbing or ftealing from the mail, 
have generally been laid upon the common law, as well as 
upon the ftatutes of the 5th Geo. III. c. 25. and 7th Geo. III, 
c. 50% which have been paffed to cut off all doubt refpea- 


N ing’ 


The Lords “ find that the faid James Grahame, &¥c. pannell, did upon one 
“ or other of the days, and at the place lybelled, with his accomplices in arms, feize 
“ and take away money or books, papers or accompts, from John Graham of 
Killearn, or that the pannell was ait and part of commuting one or other of the 
faids crimes, relevant to infer the pain of death, and confifcation of moveables,” 


* By the firft of thefe, it is death to rob the mail of any bag, packet or letter, 
though fuch robbery fhould appear not to bea taking from the peifon, nor on the 
Inghway, not in a dwelling-houfe, nor by putting the perfon in fear. The fame 
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ing any cafe, in a matter of fuch importance: Two in- 
{tances of this were formerly mentioned; and a third, in 
which too thispart of the charge was objeéted to, is the 
cafe of Charles and James Jamiefon, who both had fentence 
of death, for ftealing a mail from the ftable-yard of an 


Wits refpect to the ftealing of animate things, or living 
creatures, certain diftinctions muft be made. Our practice 
of courfe acknowledges the common exception of thofe ani- 
mals which are wild,-and in no degree under dominion, fuch 
as game in the fields, or fifh in a lake or river, which there 
may be a trefpafs in taking without leave of the owner of the 
grounds, but which are not his property, to be ftolen. And 
though it be true, that our ftatutes of different periods have 
punifhed the killing of beafts and fowl of certain forts with 
great feverity, when done at certain feafons, or with certain 
weapons; at one time with death, afterwards with confit 
cation of moveables, and at laft with fine, and fetting in the 
{tocks ; yet none of thefe laws create a property in the heritor 
of the grounds where the offence is done, nor make thetref- 
pafs liable to profecution at his peculiar inftance, as owner 
of the animals, or upon a charge of theft. Therefore, in the 
only profecution of this fort that appears in-the record, that 
of the Duke of Gordon and the Advocate againft Ronald 
Macdonald and others, for killing of forty deer, which they 
had driven, or which had ftrayed towards Lochlagan, from 

their 


is ena&ted by the other with refpe& to the ftealing of any bag, packet, or letter, 
out of the mail, or from any Poft-office; and with refpeét to any fervant of the 
Poft-office fecreting, embezzbng, or deftroying any bag or letter, which contains 
a pank note, bill, or other voucher for money, of taking fuch note or voucher 


out of a letter. 


AGAINST PROPERT Y. 


their pafture in the Duke’s forreft of Benalder, the charge 
is not laid as for theft: Neither is it fuftained at the 
Duke’s inftance, but that of the Advocate only. 

On the other extreme, with refpe& to all domeftic crea- 
tures, or creatures domita nature, fuch as horfes, fheep, poul- 


try and the like, it is equally clear that thefe are the pro- _ 


per fubjects of theft. And the fame feems to be reafonable 
with refpeét even to animals of a wild and unreclaimed na- 
ture, if fo confined: and kept that they cannot efcape, and 
may eafily and at any time be caught, fuch as deer in a pen, 
rabbits in a houfe, or young pigeons in a dovecote; being 
then in nearly the fame condition ‘as their dead carcafes 
after flaughter, which may certainly be ftolen. But between 
thefe extremes, there lie a great number of more ambigu- 
ous fituations, fuch as that of deer in a park, rabbits ina 
warren, doves in a dovecote, fifh in a ftank or pond, with 
refpeét to which it may not be certain what opinion our 
Judges would have held, if the Legiflature had not made 
them the fubject of f{pecial provifions ; which declare that 
the taking of thefe things, or even the fhooting at deer, rabbit 
or pigeon, without confent of the owner, fhall be theft. The 
chief of thefe are the acts 1474, c. 60.3; 1535, c. 13.3 1587, 
c. 59.3 and 1579, c. 84.3 which laft declares, that in a perfon 
whois not refponfible with his goods, for the pecuniary pains, 
the breaking of dovecotes, cunningaires or parks, may be 
punifhed with death on the third fault, even by an infe- 
rior court. The ats 1535, c. 13. and 1555, c. 58. extend 

N 2 the 


1 Interlocutor: “ Finds the fame as lybelled not relevant, at inftance of the 
“ faid Duke of Gordon ; but fuftain the fame relevant to infer a pecumary mult 
“* againft the pannells” It is ambiguous upon the hbel, whethet the deer were 
killed upon the Duke’s grounds, or were driven from, or had frayed our of 
them. 24th December 1711. 
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the fame pains to thé ftealing of bee-hives, which indeed 
feems to be of the nature of theft ‘at ‘common law. It is 


-true, that other ftatutes may be cited, fuch as the aéts 


July 23. & 25. 
1623. 
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animate. 


1503, c.69.3 1607, ¢. 3.3 which appoint the tranfgreffors. 
in thefe feveral ways to be punifhed only with pecuniary or 
petty corporal pains, at leaft in certain cafes.- But notwith- 
ftanding this fort of variance, of which there are many 
other inftances in our ftatute- book, the clear refult of the 
whole feems to be the raifing of thefe offences to the rank of 
theft, and an authority for infliding death in cafe of fla- 
grant and repeated guilt. Certain it is, that John Raitt and 
Alexander Dean had fentence of death for breaking into 
eight different gardens, and ftealing garden-ftuffs, and from 
fome of them bee-hives ; but whether they: were convicted 
on thefe ftatutes, or on the common law as. incorrigible 
thieves, does not appear from the record. 


In the law of England, no larceny feems to be acknow- 
ledged of animals of a bafe nature, fuch as dogs, finging 
birds, and other creatures, kept for whim or pleafure. This 
may perhaps be more fuitable to their fyftem, in which-the 
pains are more definite, and which requires the value of the 
thing to be fet forth in the indictment, and diftinguifhes be- 
tween grand and petty larceny according to the amount of 
the value, (whereas of fuch things there is no determinate 
value, great or fmall), than it is to ours, where the Judge 
has free difcretion to proportion the pains to the whole cir- 
cumftances, whatfoever, of the cafe, and may fix them as low 
as he fees good. But on this I have found no precedent. 
Special ftatute, 1474, c. 59. has interpofed for the protection 
of hawk and hound, and efpecially the former, “ in refpect 


- & of the noblenefs of its nature and ufe for princes and 


x “* great 
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D great men t,’? and has forbidden to fteal them, “ maide 
“ or wild, or out of nefts,”? or even to take the egg out of 


the hawk’s neft in another man’s ground, under the penalty 


of L. 10. 

Nor. to infift longer upon thefe. The moft interefting ar- 
ticle under this head of our enquiry relates to the ftealing 
of a human creature, the crimen plagii, as it was termed in 
the Roman law. This might be committed, either by the 
felling of a free man to be a flave, whereof the punifhment 
was capital, the fame that is appointed by the divine law, 
or by enticing, concealing, or buying the flave of another, 
whereof the punifhment was at firft pecuniary, under the 
lex Favia, and afterwards arbitrary, according to the degree 
of the fault 2, _— | . 

RicuTuy confidered, the away-taking and vending, or 
fending into captivity, of a perfon of grown years and mature 
difcretion, feems to. be a crime of a diftinct nature from 
theft or robbery, and in nowife a patrimonial, but a proper 
perfonal injury, and one of the higheft fort. It cannot 
fall under the notion of theft, by reafon, if there were no 
more in the cafe, of the circumftances of force and invafion 
of the perfon, with which it muft be accompanied. And 
even to call it a robbery, feems to be a perverfion, and a 
figurative, rather than judicial ufe of the term ; fince the en- 
tire injury of fauch an aé confifts inthe diftrefs and fuffering 
of the perfon himfelf who is taken, and not in any damage 
to others by the taking of him. It cannot therefore with 
any more propriety be called a robbery, than even the mur- 

der 


* Hale, vol i. p. 512, 


+ Dig. hb. 48. tit. 15. 1.1. 6. 7% 
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CHAP. II. der of him might be called fo, by which his relations, me- 
taphorically may be {aid to be robbed of their kinfman. Ac- 
cordingly, Ihave.not found any precedent of ¢apital pain 
inflicted for this offence under the notion of theft. The 
light in which of old it was fometimes viewed, and even 

~this feems to be fomewhat a ftrained and artificial notion, 

(though it prevailed in England as well as here *), was that - 

of a treafonable ufurpation of the royal authority, in the de- 

taining of the King’s free lieges, without his licerice or 

commiffion. This, in particular, is the form of the charge 

Jm, 12.1604 againft George Meldrum younger of Dumbreck, who, befide 
other offences, was accufed of the invading, taking captive, 

and conveying away of three perfons ; among whom was Gib- 

fon of Durie, one of the clerks of the Court of Seffion, whom 

he conveyed out of Fife, by Kinghorn, and Edinburgh, 

through Lothian, and by Melrofe, into England. Being con- 

victed of this charge, he had fentence of death and forfei- 

ture, which proceeds upon the fpecial narrative, that this, 

as well as certain other points of his dittay, were of a trea- 

fonable nature 2. In the fame form, the charge was laid 

July 4.1664. and fuftained inthe cafe of the Vifcount Frendraught, ac- 
cufed 


™ Sec Blackft. vol. iv. p. 76. 


* Finding the faid crimes, vzz. the taking and apprehending of the faid three 
perfons, our Soviaine Lord’s free leiges, prifoners and captives, and detaining 
them in captivitie, and ficklike the faid ftouthrief of the forefaid twa purfis, and 
gold and filver being therein; and ficklike the taking of the faid houfe of Dum- 
breck, and keeping thereof, quairof the fard George Meldrum was convitt, to de 
treafonable, Be the mouth of Ro. Scott, dempfter of Court, ordainit the faid 

- George Meldrum to be tane to ane {caffold befide the mercat crofs of Edinburgh, 
and thair his head to be ftrukkin frae his body, and all hus lands, heritages, tacks, 
fteadings, rooms, &%c. to be forfault, efcheat, and inbrought to ovr Sovraine 
Lord’s ufe, as convict of the faid treafonable orimes. 
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cufed of the wounding, carrying off, and at laft murdering, 
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Alexander Gregory of Netherdale; though in the debate ——-——~ 


the crime of plagium was mentioned, and the texts of the Ro- 
man law were referred to, as grounds of the libel’. It 
does not appear, that for more than a century paft there 
has been any. conviction in the fame fort 2; and as no argu- 
ment can now be drawn from any fimilitude which the of- 
fence may have to treafon, fo a juft ground may feem to be 
wanting, efpecially if we confider the altered temper and 
condition of the country, upon which to inflict the pains of 

death for offences of this kind. ; 
Tue one cafe, therefore, which feems to be referrible to 
this part of our fubjeGt, is the away-taking of an infant 
child. For in this inftance the creature taken, which has 
no will of its own to be forced, is as a thing under the care 
and in the pofleffion of others, from whom it is taken, and 
to. whom, without any violence, it may be faid, and in com- 
mon language is faid, to belong, and to whom too the lofs 
and diftrefs of the taking of it is, which the child itfelf does 
not feel nor know. Neither is it an objection to this view 
of the tranfgreflion, that the child cannot be taken away 
for 


* Libel: “* As alfo by the laws and aéts of Pathament of the kingdom, the 
 “ taking and imprufomsfg of the lieges, without wairand, 1s a crime of a very 
“\ high nature, to be punifhed as. encroaching on his Mayelty’s power and royal 
“ authority ” 
« The Juftices fnftains the Aare only art and part of the murder, and taking 
and incarcerating the King’s free heges” 


* Lieutenant Maik Ker, and others, were purfued (23d November 1649)». 
for the rapt and taking away of Ro. Gunninghame, a youth, as it appears, of” 
fourteen or thereby, from the poffeffion of his uncle, and tutor or curator, Harry 
Cunninghame The hbel was fent to an aflize, after debate on the title of his. 
uncle to purfue, which was fuftained. But in the end, (7th March 1650), the- 
matter was rematted for trial to the Lords of Parhament. 
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for the fake of profit. "For, asee that the ‘perfon ‘Of the 
child may be, and omecines is turned to profit in certain 
ways, it is lucre j in the eftimation of law, ‘that the child i is 
detained and kept. The detainer has ‘therein that ‘advan-- 
tage and benefit, whatfoever it was, which he coveted j in 
taking the child away; and this, when reaped by “euftody 
and keeping of the thing, not by inftant deftruction of it 
without keeping or removal, is all the lucre which the law 
requires, and makes the cafe as much a cafe of theft, ‘if the 
child were even ftolen out of affection to itfelf, and much 
more if out of enmity to the parents, as if a perfon fhould fteal 
a MS. from any one ina Janguage to himfelf unknown, in or- 
der to diftrefs him, or any other article on which he fets 
a value, and which is ufelefs to any but the owner. Now, if 
there be no obftacle to the conception of the deed as a theft in 
this point of view, much lefs is there any in the nature of it, 
confidered with relation to the wickednefs of the offender, or 
the diftrefs and mifery it occafions to the parents or near,re- 
lations of the child, both of which are out of all compari- 
fon greater, that im any other cafe of theft; not to mention 
the danger and facility of this invafion of a creature, which 
can make no refiftance. Mackenzie hath accordingly faid, 
that with us, Egyptians and others, ftealing-children, have 
been punithed with death. And of this there was a late 
inftance in the cafe of Margaret Irvine, tried and condem- 
ned at Aberdeen, by the Lords Hailes and Henderland, for 
ftealing an infant from its father’s houfe at Edinburgh, 
and travelling with it as a beggar, north to Aberdeen, 
where, at the diftance of a year, fhe was taken with it in 
her poffeffion', The cafe too, reported in eure of 
: ean 


¥ The major of the libel, is in thelé words: “ That albeit eft is a crime of 


“ heinous nature, and feverely punithable, efpecially that Species of it called 
“ mane 
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Jean Waldie and Helen Torrence, feems to be another in- Ee aN. 
flance in point. For the libel bore a double charge; one +“-—y~——— 
ef murdering the child and felling the body, the other of | 
ftealing the child alive, and fhortly after felling his dead 
body ; and the conviction, on which they had fentence of 
death, feems to be in the precife terms of the fecond charge '. 

In regard to the raifing of a dead body from the grave; 
this cannot in any proper fenfe be regarded as a theft, but 
may be profecuted as a great indecency, and a crime of its 
own fort, the crimen violati fepulcrz. In that form it was ac- 
cordingly tried, and was punifhed with whipping and ba- 
nifhment, im the cafe of John Samuel. The Englifh lawyers July 5. 1742, 
feem to hold, that inditment will lie for theft, if the dead- 
clothes are ftolen along with the body. But I have not found 
any veftige of fuch an opinion with us. 


IX. Havine now gained fome notion of the nature of Of the Punith- 
theft, we proceed to confider the pains which law has ap- ™°™ of Theft. 
pointed for the tranfgreflor. In entering upon this article, 
tnuch fhall not be faid in relation to the controverfy, though 
keenly agitated, refpecting the juftice or propriety of 2” 
any cafe punifhing a fingle act of theft with death. That 

O | fuch 


 man-ftealing or plagium, and when committed by ftealing and carrying away 
“¢ an infant of tender years from its parents,” tc. The jury recommended the wo- 
man to mercy, in refpeét that the perfon of the child did not appear to havé 
been abufed ; and it is believed that fhe obtained a tran{portation pardon. 


1 « Finds them both guilty art and part of ftealing John Dallas, a living child, 
“ and fon of John Dallas, chairmian in Edinburgh, from his father’s houfe, at the 
“ time and in the manner libelled, and of carrying him to the houfe of Jean Wal- 
“ die, one of the pannels, and foon thereafter, on the evening of the day lbel- 
“ led, of Selling and delivering his body, then dead, to fome furgeons and ftudents 
“ of puyficx.” 
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fuch a controverfy fhould fubfift, may not indeed be won- 
derful, confidering how light the owner’s lofs in any one in- 
ftance, when weighed againft the life of a man; and moved 
by this humane view of the matter, many eminent lawyers, 
among whom Matheus and Grotius, have loudly declared 
againft what feems to be the almoft univerfal practice of 
the nations of modern Europe. But that -fuch is the com- 
mon practice of an improved age, and in the moft enlight- 
ened quarter of the globe, feems to afford a ftrong prefump- 
tion, that there are confiderations of general policy, or ra- 
ther of neceflity, on the other fide, (if the peace, profperity, 
and good order of fociety are to be confulted), which are of 
a nature too urgent and powerful, to let this fcheme of mercy 
be put in pradtice. Andgfndeed, if we fhall not take into 
our view this of the charaéter of crimes, with refpect to their 
influence on the tranquillity or other great interefts of fo- 
ciety, but think of eftablifhing a f{cale of pains for all of- 
fences, in proportion to their wickednef, and natural de- 
formity, it will not be in this one article of theft that the 
reformation muft be made, but almoft the whole fyftem of 
punifhments muft be new modelled. As Hale* has juftly 
remarked, “‘ when offences grow enormous, frequent and 
“‘ dangerous to a ftate or kingdom, deftrudtive or highly per- 
“* nicious to civil focieties, and to the great infecurity and 
danger of the kingdom and its inhabitants, fevere punifh- 
ments, even death itfelf, is neceflary to be annexed to 
laws in many cafes, by the prudence of lawgivers, though 
poflibly beyond the fingle demerit of the offence itfelf, 
“ fimply confidered.”? It is true, that entirely to fupprefs 
the evil, is not to be expected of this, nor of any other courfe 
ef treatment ; but it is not therefore to be concluded, that 

the 

1 Hale, vol, i. p. 13. 
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the {pectacle of this high and ultimate vengeance in fuch cafes 
is of no eficacy towards reclaiming the petty tranfgreffor, 
or guarding the young againft the allurements of vice and 
evil example, or in general, in heightening among the people 
that refpect for property, and that efteem of honeft indu- 
ftry, which are the great bafis of the happinefs and profpe- 
rity of civil life. Befides, it is to be remembered, that any 
fuch lenity in the punifhment of theft is not a matter which 
has no relation to others, and may be arranged without re- 
gard to them, but, if any confiftency is to be maintained in 
the law, muft be followed with the like relaxation in the 
pains of forgery, and many other offences, which, like theft, 
are only modes of patrimonial injury. If indeed this were 
underftood to be the univerfal rule of punifhment for theft, 
without regard to the {mall value of the thing taken, or 
other the extenuating circumftances of the act, there might 


be as little to fay for fuch an order of things, in refpect of 


policy as of humanity. But among the many authorities 
which touch upon this point, there is none that argues 
for fuch exceflive rigour, or carries the precept farther than 
this, that a fingle a& of theft may warrantably be punifhed 
with death, fi fit admodum grave, if, taken in all its circum- 
ftances, it is a PES and ferious offence. 


Witu regard to the practice of Scotland: Though Mac- 
kenzie has treated of it at fome length, it is not with that 
order and precifion which might be withed, nor is the gene- 
ral refult of his difcuffion very eafy to’ be gathered; though, 
on the whole, this is obfervable, that his remarks on the 
merciful fide are rather the expreflion of his own fentiments 
with refpec to the courfe which things ought to have, and 
what he fays on the other is an account of the practice 

: O02 as 
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‘ it flands, and of the views which have actually govern- 
ed it. 

THE conclufion that arifes upon thefe, which alone are the 
proper fubjects of our attention, feems plainly to be this, 
that as theft is not a crime of one fixed and invariable de- 
gree of guilt, but may either be a venial or a heinous offence, 
according to the circumftances of the adt, and the fituation of 
the culprit, fo by ancient cuftom, grounded on this fubftantial 
reafon in the nature of the thing, our Judges have an equi- 
table difcretion of attending to the whole particulars of 
any cafe, and proportioning the fentence to the evil of the 
example, and profligacy of the offender; whereby he in 
fome inftances may efcape very lightly, and in others fhall 
fuffer the higheft pains that are known tothe law. That 
1s to fay, if on attending te the value of the thing ftolen, 
the mode of the theft, qualities of the offender, and whole 
cafe, the fact appears to be no more than a pickery, to which 
he may have been betrayed by youth and opportunity ; or 
if it is of a higher, but ftill excufable defcription ; or if it 
marks a daring or pra@ifed offender; or is of fuch a kind, 
that the example of it is very dangerous: I fay, according 
to thefe equitable confiderations, the Court have power to 
deal with the pannel, infliting the capital pain for even 
one act of fimple theft, if taken with all its qualities, it is 
a furtum grave, and being bound to fhew mercy, more or 
lefs, if it is a mere pilfeiy, or lefS confiderable theft; be- 
caufe the courfe of practice hath been, to be tender im fuch 
cafes. 


In teftimony of this pofition, I may refer to one of the 
oldeft authorities in our law, the Leges Burgorum, which 
fpeaking of him who is taken with a theft to the value of 
thirty- 


™ 
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thirty-two pennies and a half, exprefsly order that he 
be put to death “ ab eo fufpendatur a quo captus eft;’”? In 
like manner, our authentic ftatute-book, though it does not 
contain any law, which declares, as upon a new matter, or by 
way of general ordinance, that a thief fhall be punithed ca- 
pitally, yet in many places implies that fuch is his forfeit, 
and curforily and narrative {peaks of the pais of theft and 
death, as of things which were known to be one and the 
fame. The act 1579, c.74. orders that a vagabond who de- 
ferts his mafter, to whom the magiftrate has bound him, and 


returns tohis vagrant courfes, “ fhall be adjudged and fuffer 


“ the pains of death, as a thief.’ Thea& 1581, c. 110. concern- 
ing the flayers and- houghers of oxen, declares in the entrance 
of the enacting part, that thefe offenders “‘ fhall be efteemed 
“and punifhed as thieves.”? {t goes on to fay, that fuch as 
receive or maintain them, “ fhall be efteemed and punifhed 
“ as refetters and maintainers of thieves ;’’ and it finifhes with 
an order as to both, that, “ being duly called and convid 
“ thereof, they fhall incur the pain of death and confifcation 
“ of all their gudes moovabil,’’ thus plainly affuming it as 
a known thing, that fuch in law was the eftimation and pu- 
nifhment of a thief. The fame thing is faid in more dire& 
and concife form, by the act 1587, c. 83. which ordains that 
deftroyers of ploughs and plough-gear “ fhall be punifhed 
“ therefor to the death, as thieves.’’ 

Tuts alfo is the conclufion which arifes on comparifon of 
the ftatutes 1600, c. 11. and 1606, c. 5. againft the flaying of 
falmon in forbidden time. The firft of thefe orders it to 
be punifhed “ as theft in every quality, according to the 
“ committer’s rank and eftate ;’? and the other, which re- 
cites the former, and takes away the exception im it cf cer- 


tain. 


con Coe be Burg. ch 121. Na. 6. 
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tain rivers, dire&ts that the offenders in thefe rivers “ fhall 
“* underlie the paines forefaid of theift and death, according to 
the quality, rank and eftate of the committers thereof,’’ 
Mention may alfo be made of the ftatute 1567, c..21. which 
prefcribes with: refpect to thieves when taken, that they 
fhall be prefented to the Juftice and his deputes, “ give their 
 takeris, havand power, ju/lifye them not to the death, them- | 
Sciiise 


TuEsE may fuffice as a fpecimen of the language of our 
ftatute-book on this fubject; with which the conftridction 
alfo of practice and cuftom entirely agrees. Not that in- 
ftances are not to be found, and even many in number, of 
arbitrary pain applied to a theft of fome importance: but 
neither is this anywife repugnant to our pofition, which 
only goes to the aflertion of a difcretionary power in the 
Judge to punifh the fingle act with death, in fuch cafes where 
he fhall think that this high correction is due; fo that the 
very terms of the rule imply a variable courfe of prac- 
tice, in which the inftances are numerous to the fide of 
mercy. 

Tne following are among the cafes, which may be quoted 
in proof of this difcretionary power, The cafe of Thomas 
Steele for ftealing fixty-two fheep. The cafe of Thomas 
Frame, for ftealing three oxen and one cow, belonging to 
Lord Balmerino, furth of his lands of Mulrum. The cafe 
of James Aiken, convicted on his own confeflion, of ftealing 
fixteen fheep, furth of the lands of Craigingat'. The cafe of 

| Thomas 


1 Sentence. “ To be tain to the Caftlehill of Edinburgh, and there, for bzs 
te theft. Jorefaid, committed by him, to be hanged to the dead.” 
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Thomas Neilfon, for ftealing a horfe. The cafe of John 
Watfon, convicted on his own confeffion, of ftealing forty 
fheep, but of which he had refunded the Mie to the owner. 
The cafe of Henry Forrefter, hanged upon a verdiét, which, 
as far as concerns him, convidts only of the theft of a gun’. 

The 


1 Tt has been objected to this inftance, which is taken notice of by Mackenzie, 
that Neilfon was alfo charged as a common thief, and one who ftood enatted for 
banifhment. But it is no lefs certain, that no proof was attempted of that part 
of the charge, and that both the conviction and preamble of the fentence are ex- 

_prefsly confined’ to the fingle aft. The affize, roth September, “ fand, pro- 
“ nouncit, and declarit the faid pannell Thomas Neilfon, to be guilty, culpable, 
“ and convitt of the theftuous flealing of the horfe belonging to John Henderfon in 
“ Woodfoot of Tullibody, after the form and manner mentioned in the dittay.” 
——11th September, ‘“ Thomas Neilfon being brought forth of prifon to hear 
“ doom pronounced againft him, as he who was found guilty upon the roth Sep- 
“ tember inftant, of the crime of theft contarned in bts dittay , the Juftice-depute 

‘ therefore, by the mouth of Henry Monteath, dempfter of Court, decerned and 

* adjudged him to be taken upon the 18th day of September inftant, betwixt 

‘‘ two and four in the afternoon, to the Caftlehill of Edinburgh, and there to be 

“ hanged on a gibbet till he be dead.” 


o 


2 This act is indeed charged alternatively either as theft or robbery, But at 
that time the term robbery was often ufed very loofely , and in this cafe it was 
improper: For the fact was a pretended quarrel among perfons drinking in an 
alehoufe, in the courfe of which they ftruck out the lights, and ran off with what 
they could lay their hands on, without knowledge of the owner, who {wore up- 
on the trial, that he was only afraid of their hurting each other, and that he miffed 
nothing for an hour after they were gone. The anterlocutor finds the charge re- 
levant for death under either quality: “ Find the robbery or ¢beft committed 
“ upon Willam Jackfon’s houfe, or art and part thereof relevant, Jeparatem, to in- 
“ fer the pains of death, and confifcation of moveables.” The veidi& alfo makes 
ufe of both phrafes, but chiefly theft: «* And as to the fecond part of the lybel, 
“ the robbing of Jackfon’s houfe, they found the pannells have had a defign to 
“ vob and fleal, and for that end have had a combination with rogues to accom- 

“ plifh their defign , wherefore the members of the aflize, find the faid Finlay 
“ Smith, guilty of robbing and Stealing out of the faid Walham Jackfon’s ane 

“ gunnes 
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The cafe of James Hardie for ftealing twenty-three ewes, and 
of John White for ftealing forty fheep or thereby, both con- 
victed on one libel. The cafe of James Macpherfon, in Fe- 
bruary 1744, condemned to die for ftealing two horfes; 
which judgment was given after full debate upon the com- 
petency of the capital pain, and a thorough fearch, which 
is mentioned in the judgment, into the courfe of praétice. 
The cafe of William Stewart, for ftealing five cows and two 
ftots, And the cafe of John Reid, indicted for ftealing nine- 
teen fheep, and being habite and repute a fheep-ftealer, but 
only convicted “ of the theft libelled,’’ without any men- 


tion of habite and repute. 


To thefe may be added the following, out of many cafes 
which have been decided in the fame manner, by the Judges 
onthe circuits. The cafe of John Macvittae, tried at Dum- 
fries, for ftealing fourteen fheep andalamb, The cafe of 
Alexander Little, tried at Dumfries, for ftealing fifty fheep. 
The cafe of Alexander Wilfon, at Invernefs, in May 1791, 
for ftealing two horfes, the property of one man, and taken 
at one time. And the cafe of James Grant alias Mortifon, 
at Invernefs, for ftealing one horfe of no great value, and 


taken from among a number ‘. 
THOUGH 


“ gunne, and that the faid Henry Fotrefter was a@tually with him the time of 
“ the theft, and art and part with bim. And as to that part anent fleading 
“ of the goofe at Duddingfton, finds Smith guilty of the fame allenarly.” 


1 The jury unanimoufly recommended the man to meroy, “ in refpect of 
“ there being only a fingle a&t of theft charged,” but the Judge (Lord Hailes) 
thought that the prerogative of mercy was with the Crown, that it lay with 
the Judge to difpenfe the law, and to prevent the hurtful opinion going abroad 
kato the country, that it was not a capital crime to fteal a horfe, 
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Trove conviétion did not follow on them, thefe interlo- 
cutors of relevancy are alfo authorities in point. On the 
1ft May 1712, at Invernefs, the Lords Minto and Royfton 
_ gave this interlocutor on the libel againft John and Donald 

Roy, after debate on this very queftion’. ‘ Find the pan- 


gé 
66 


ce 


nels, or either of them, their ftealing, away-taking, or 
the finding in their cuftody, at the time libelled, four cows 
belonging to, or that were in the cuftody of John Shaw 
in Ourlaruft, and their felling and difpofing of them, or 
offering the fame to fale, or feparatim the faid pannels, or 
either of them, their again ftealing and away-taking two 


of the faid cows that were placed with Ronald Maccroil, 


to be‘delivered to the true owner, or their being found in 
their cuftody, or /eparatim the faid pannels, or either of 
them, their ftealing, away-taking, or finding in their cu- 
ftody three cows and ane ox belonging to, or that were in 
the cuftody and keeping of the faid Donald Macpherfon, 
which they offered.to make fale of, or /eparatim their of- 
fering by force of arms to maintain the poffeflion of the 
faid goods unlawfully taken from the faid John Shaw and 
Donald Maepherfon, and refifting by the faid force thofe 
that were in profecution for the recovery thereof, alt /e- 
paratim, relevant to infer the-pain of death, and other 
pains libelled.’’ 

Anp in the cafe of Alexander Thomfon, tried ‘at Jed- 


burgh, for: ftealing a pedlar’s pack, this interlocutor was 


P given 


1 Frafer, for the pannel, pleads, among other topics, “ That unlefs the pan- 


“ nel had formerly been convict of two thefts, the conclufion of a capital punith- 
“ ment, as now libelled, can néver be fuftained.” The profecutor, in anfwer, 
cites Mackenzie, and fays, that the practice of Scotland, 1n punifhing the firft act 
of theft capitally, 1s fo ed) known, “that it were to lofe time any faither to 
** jlluftrate it,” 
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given by the Lords Minto and Poltoun. “ The Lords find the. 
“ faid Alexander Thomfon, his away-taking and ftealing 
about the time libelled, the faid William Douglas’s pack, 
and goods therein, the fame being of confiderable value, rele- 
vant to infer the pains of death, and confifcation of move- 
“ables, againft the faid Thomfon; and /eparatim find the 
faid Thomfon, his away-taking and ftealing, alfo about the 
“ time libelled, the faid William Douglas’s pack and goods, 
though of {mail value, relevant to infer an arbitrary punith- 
““ ment againft him the faid Thomfon*.’’, 


{t is farther to be obferved, of fome of thofe cafes which 
iffued in an arbitrary pain, that. they were attended with 
fuch circumftances in the way of proceeding, as clearly in- 
dicate the opinion of the Court refpe@ting the ordinary pain 
for fuch offences. Thus in Auguit 1661, David Murdoch, be- 
ing convicted of ftealing feven cows, and it being reprefent: 
ed for him, that he had made a free confeffion, that it was 
his firft offence, and had been committed in a ftate of ne- 
ceflity, and that the man was penitent, the Court do not 
however themfelves venture to mitigate the pain, but refer 
the decifion of it, as an extraordinary matter, to the Lords 
of Privy Council, from whom they receive a warrant, 
grounded on thefe extenuations, to'give fentence of banifh- 
ment inftead of death. The fame courfe was taken in thefe 
cafes; that of Alexander Craig, convidted of ftealing fix 
fheep; of John Rae, convicted of ftealing four fheep; of 
Walliam Thomfon, conviéted of ftealing three cow-hides, 
an old coat, and L. 27 Scots. The proceedings in the cafe 


of 


* The jury found the theft proven; “ but does not find what value the pack 
“ would extend to proven,” on which verdict he was pilloried and {courged.. 
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of George Macdonald are of the fame tendency. At cra- 
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ving judgment upon this man, who had been convicted of ——--~——~ 


ftealing feventeen fheep, Mr Solicitor reminded the Court, 
that in charging the jury he had expreffed his hope that an 
arbitrary pain only would be inflicted, in cafe of conviction ; 
adding, that though he thought it fit to bring this under the 
view of the Court, yet it lay with them to do as they faw 
caufe*. Now this fort of addrefs, ordered to be entered on 
the record, marks the opinion of the Court, that the judg- 
ment of tranfportation, which in this cafe they pronounced, 
required to be accompanied with a ftatement of the reafons, 
which had moved them to this courfe of mercy. 


Bur what hall be efteemed a furtum grave, or great theft, 
fuch as fhall bring the pannel into hazard of his life? Cer- 
tainly the great value of the thing taken is always one ar- 
ticle of weight againft him: In as much as this circum- 
ftance, which allures and encourages the practifed thief, 
as naturally alarms and deters the new offender: In as 
much too, as in taking fo much more than he can need 
for the fupply of any prefent neceflity, he forfeits any plea 
which he might. have on that ground, and fhows a danger- 
Ous rapacity of temper, of which lefs hope of amendment 

P 2 can 


* Compeared Mr Henry Dundas, “ his Majefty’s Solicitor-General, and re- 
* prefented, That in {umming up the evidence‘to the jury, he had taken the [i- 
“ berty of ftating to them, that if the verdi& returned by them fhould find the 
“ pannel only guilty of the ftealth of the fheep libelled, he, in that cafe, was per- 
“ fuaded, that the Court would not infli@ the utmoft punifhment of the law , and 
“* as it was flull in the breaft of their Lordthips what judgment they would pro- 
“ nounce in this caufe, he had taken the liberty to bring this circumftance te 
“ the recollection of the Gourt.” 


Feb. 22. 1972. 


Great Theft; 
what It is. 


116 


CHAP. Il. 
bp reed) 
. > 


7 


Aug, 24. and 
Nov. 1. 1720. 


OF OFFENCES 


can be entertained’. Judgments have been quoted, which 
proceed on this exprefs diftinGion, and alfo other, no lefs 
proper and receflary judgments, which find that the ftealing 
of a horfe is fuch a theft, for which the offender. fhalk have 
fentence of death. ; 
Bur it would truly be a vain attempt to Serene this 
matter within the letter of-any abfolute or invariable: rule, 
The Court, in giving judgment, confider the whole cireum- 
{tances of the cafe, among which the value of the thing 
taken is but one, and liable to be affected by the other par- 
ticulars of the fituation. It often happens, that the thief 
himfelf is ignorant of the value of the thing when he takes it, 
as in pocket-picking; and it may either be that he had, or that 
he had not the opportunity of taking more at the time when 


he ftole ; on which ground he who fteals a fheep or two out 


ef a flock, having it in his power to fteal a greater number, 
or the wholc, has an argument in his favour, which he would 
not have if he ftole the fame number of fheep, when paftu- 
ring by themfelves. And hence it comes that judgments are 
to be found, more than one, which affix only an arbitrary 
pain to a theft of the fame value, which in other lefs favour- 
able cafes, or at times of more frequent depredation of that 
kind, is punifhed with death. Thus in the cafe of James 
Inglis 2, the theft of three horfes is found relevant to infer 

death, 


1 In the cafe of Wilham Creighton, om the fouth circuit, 1ft May 1714, the 
Lord Minto found the ftealing of one sheep only relevant to infer an arbitrary 
pain. 


2 The Lofds find, ‘* That James Inglis, pannel, having at the ames lbeHed, 

“« ftolen and theftuoully taken away from off the ftreet of Ediaburgh, a mare be- 
“ longing to Alexander Brown, tc. and there being a horfe belonging to John 
“ Gibfon, ec. ftolen about the tyme libelled, fiotn Muln’s Square in Edinburgh, 
* and 
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death, and the theft of one to infer only an arbitrary pain. 
The Hke diftin@ion is made in fundry trials on the circuits ; 
and on the sth March 1734, John Scott, alias Park, convict- 
ed of ftealing a horle, is only banifhed forth of Scotland, 
though he had even ftolen it by breaking into a ftable. On 
the whole, it is obfervable of thefe varieties of practice, that 
this difcretion of the Court in the punifhing of: theft, has 
been to the great advantage of the pannel ; fince if a ftatute 
weré.to be pafled, appointing an invariable pain for the theft 
of horfes or cattle, certainly the public intereft would not 
allow this to be any other than the painof death, in any 
cafe, for the taking of even one. 


XI. Bestpe this of the value of the thing taken, there 
are other aggravations of the fingle act of theft, which alfo 
warrant the infli@ing of the capital pain; fome of which 
have relation to the perfon of the thief, and others to the 
mode of the particular theft. Among the former, I fhall 
firft attend to that moft ufeful, as well as reafonable rule, 
which relates to the charaéter of the pannel, and holds the 
fingle act of theft for capital, though not otherwife a furtum 
grave, if it be the a& of a common thief, (fur famofus,) one 
who is held and reported, or babste and repute, (according to 

our 


“and the faid hotfe, withidt a few days thereafter, was found and f{éized in the 
“ pannel’s poffeflion, mm the town of Tranent, and there being another horfe 
“ ftolen at the time libelled, out of the Cowgate of Edinburgh, and thereafter, 
“ within a few days, alfo found and feized in the faid pannel's poffeffion, and 
* that he the pannel, when examined thereupon, did acknowledge that he had’ 
“ ftolen the faid laft horfe, all yozmt/y ielevant to infer the pains of dcath, and 
“ confifcation of moveables , as alfo, find any of the faids horfes being ftolen in: 
“ manner forefaid, and within a few days found in the pannel's pofleffion, and. 
he the faid pannel, when examined, acknowledging that he had ftolen any of 
the faids horfes, relevant to infer an arbitrary pumfhment.” Nov 3, rj20. 
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our phrafe for it), to be one of that calling, and to make or help 
his livelihood in the way of thieving. In fuch a cafe, the 
general character and way of life of the pannel being duly 
eftablifhed, the particular act comes to be regarded only as 
a confirmation and detected inftance of his daily courfe of 
evil doing, and his punifhment to be proportioned to the 
habits and calling of the man, as a trained thief, and com- 
mon nuifance to the country. In older and more diforderly 
times, fo much higher was the regard paid to this article of 
common érvit and fame, that one who ftood convicted of it 
by an inqueft, and could find none to anfwer for him, was on 
that one ground to be held asa proven thief or robber, and to 
be difpofed of accordingly. “ Fiat de eo,” {ays the ftatute of 
“Alexander II. c. x 3. “ ficut de latrone probato."? ‘To the fame 
purpofe, the Regiam Majeftatem, b. 4. c. £4.3 and c. 17. of the 
ftatutes of David II'.: And this courfe of proceeding it 
probably was, that ferved as the foundation of that mitiga- 
ted fort of charge, and more fuitable to the altered condi- 
tion of the country, which was received in after times, and 
{till retains an undoubted place in the practice of our Courts, 


Tuts rule is fo well known, that it would be no lefs ufe- 
lefs than tedious to confirm it, by referring to any confider- 
able number of the judgments, which have been given to 
that effect. But I fhall take notice of a few, which are 
chofen in the different periods of our practice. There is 


this EE | in the record, of December 1539, “ Cocky 
“ Turner 


2 There’aré many memorandums in the older'records, which would lead one by 
their terms to fufpeét that this had continued to be the Jaw at a later time. Thus, 
28th April 1554, “ Thomas Armftrong convidfus de communi furto, communi 
“6 furti receptatione, extraportatione et importatione, furtivo modo, et fy ifpen. " But 
nothing can be affirmed with certainty upon fuch fhort and imperfect entries, 
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“ Turner filius Fohannis in Dollar, convitt de arte et parte, 
“ furti unius ovis lie wedder, a Fohanne Lowres extra Dollar, 
“item de fupplemento et affiftantia Georgit Herris, seeepare fue 
“ exifend,.ad cornu regis, et de communi furto et fufpen.”” On 
the fame day, ' Andrew Glenduthill is convict of ftealing 
an ox and a fack, et de communi furto, and is hanged. On 
the 26th July 1557, Paul Anderfon, convict of common 
theft, and the ftealing “ unius ruber equi he forit baflenit 
“ horfe,’’? has the like fate. On the 11th February 1584. 
John Walker is convicted of the “ theftuous ftealing of the 
“ faid gray ftaig, pertaining to the faid Thomas Alexander, 
“and of common theft, and refett thereof, infang and out- 
ccotand,eOn . —— intheftuous manner.’’ The record is. 
marked on the margin, conviét. et fufpen. 

TuE following perfons alfo had fentence of death, each 
for a fingle act of fimple theft, accompanied with convic- 
tion as hbabite and repute. John Gray, March 17. 1581, for 
ftealing one ewe and a fheetful of wool, which he had pull- 
ed from nine. ewes 2. Patrick Elliot, May 20. 1614, for 
ftealing'a wallet, containing title-deeds, and articles of 
wearing apparel. John Lawfon, July 1. 1614, for ftealing 
a purfe in the fair of Melrofe. Thomas Henderfon, March 
9. 10. 1731, for ftealing a horfe. James Wilfon and John 
Macdonald, July 29. November 11. 12. 1751, for ftealing a 
chapman’s pack, John Gordon, July 21. 1767, for ftealing a 
horfe; which cafe was repoited from a circuit to the whole 
Judges, who found ‘ that the crime of which the faid John: 
“ Gordon ftands convicted by the forefaid verdict of affize 

is 


? Thefe two entries are on a loofe leaf of the record much defaced. 


- * MS. Abf. of Record in Adv, Library. The record for that year is not now. 
extant... 
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“is capital.’? A’s alfo the cafe of Thomas Gordon, Februa- 
ry s 1782, for ftealing * two theep. : 


Ir is not fufficient to conviétion of this charge,’ that the 
pannel is a perfon of doubtful fame, or ‘one. concerning 
whom fufpicions are entertained, and ‘evil rumours have 
been abroad. He muft have laboured under’ the ‘common 
bruit and defamation of the neighbourhood as a thief, and 
have'had a character affixed to him as a brother and affo- 
ciate of the trade. “In the cafe therefore of George Macdo- 
nald alias Badenoch, where the jury made this diftinction, 
having found, * that it is not proven that the pannel is ha- 
“ bite and repute a thief, although of.a fufpicious, character,” 
fentence of tranfportation only enfued. 

On the other hand, with refpeét to the proof of this repute : 
though judicial proceedings, fuch as warrants to fearch the 
pannel’s houfe, or repeated commitments for, or convictions 
of theft, are the moft unexceptionable, they are not however, 
the only or an indifpenfible evidence of this fort of charge. 
According to the fettled practice, it may equally be efta- 
blifhed by the teftimony, if pofitive and uniform, of cre- 
dible and proper witnefles, who have caufe of knowledge, 
and depone in general terms to the eftimation of the pan- 
nel, with the neighbourhood and with themfelves. We have 
inftances of ‘capital conviction in both ways. Upon the 
trial of John Johnfton for pocket-picking 2, three convic- 
tions in inferior courts were given in evidence. In that of 

: Thomas 


1 This man had alfo feverely wounded the owner of the theep 5 ; but this was 
tharged as a feparate offence. 


* On the 14th March 1786, Walter Rofs had fentence of death, being con- 
vidted as habite and repute, and of two atts of pocket picking , the one of a pockets 
book with L, 26, the other of an almanack with Ls 13. 
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Thomas Gordon, in February 1782, the proof was of the 
other defcription, with the exception of one commitment 
for an affault*. In the cafe of Wilfon and Macdonald, 
there was no teftimony to any charge or commitment; but 
an aflociate {wore to their way of life. In that of Thomas 
Henderfon, one witnefs fwore to a charge of horfe-ftealing, 
and two to the pannel’s general repute. 

By the ordinary ftile of indictment, this of habite and re- 
pute is only laid as‘ an aggravation of the fpecial charges 
of theft. Should the pannel therefore be acquitted of thefe, 
and the repute neverthelefs be found to be proved, no pu- 
nifhment can follow on the verdict, but at moft only an 
award, in the way of prevention, ordaining the pannel to find 
caution for his good behaviour. Such an oider was accord- 
ingly given on conviction to that effet, in the cafe of 
James and Ronald Macgrigor. It follows on the other part, 
that a general verdict of not guilty returned on fuch a charge, 
will not hinder the pannel to be tried, even the next day, 
for a different act of theft, charged with the fame aggra- 
vation, drawn from his fame and courfe of life. For not 
only is the habite and repute no proper point of dittay, 
or punifhable accufation, to which the maxim of not tholing 
an affize twice can apply, but farther, fuch a verdi@ carmot 
even be conftrued into an acquittal of that quality of the 
charge; on which the jury were not bound to pronounce, 
unlefs fome fpecial fact of theft had at the fame time been 
proved, fo as to make room for that fort of aggravation. 
This plea was ftated and repelled in the cafe of John Reid, 
indicted in Auguft 1774, for ftealing fheep, and as habite 


OF and 


A proof of the fame fort was biought in the cafe of James and Ronald Mac- 
grigor, in Auguft 1736, upon which the jury found, “ that they are reputed to 
“ he thieves in the country.” 
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and repute a fheep-ftealer, and who had been acquitted on 
the like charge in 1766. It feems too to have been re- 
pelled generally, and without any limitation of the proof 
to the period between thefe years. ' : 


XII. From this kind of aggravation, which amounts to 
a prefumption in law, founded on the character of the pan- 
nel, that he has often been-guilty in the fame fort before, 
we naturally pafs to that other, alfo capital aggravation, 
which arifes from his repeated trial and conviction as a 
thief. Which fituation, as it deprives him of all thofe ex- 
cufes, which may often be juftly pleaded for the firft tref- 
pais, and yields evidence of a perverfe and corrupted habit 
of mind, fo it juitly places his life in the Posty of the 
Court. 

Upon this head, lawyers have propofed two points to con- 
fideration; as to which they have been of different opi- 
nions according to their feveral cafts of temper, and views 
of human character, or of policy and difcipline. The one 
relates to the number of acts, and whether fewer than three, 
which fhall warrant the inflicting of death, and the other to the 
courfe taken with thefe acts, whether they muft be the fubje& 
of repeated convictions and punifhments, undergone and dif- 
regarded by the pannel, or if it be fufficient that they-are all 
proved at the fame time, upon one charge and trial of the 
whole. Now, as to the practice of Scotland. it muft be 
evident from what has been already faid of it, that except 
with regard to mere pilferies and thefts of the very loweft 
and moft venial nature, the ftate of the law is exclufive of 
any abfolute Inmitation on either of thefe heads. For if 
it be true, as has been taid, that the Court have a difcretion- 

I ary 


AGAINST PROPERTY. 


ary power with refpect even to a fingle act of theft, to pu- 
nifh it according to the wickednefs of the act, as it can be 
collected from the whole circumftances of the cafe; much 
more muft they have the like difcretion in the trial of repeats 
ed theft, if the things taken be of any value, fuch as railes 
the offence to be more than a pilfery ; though the adts are 
neither to the number of three, nor have any of them been 
the fubjec&t of a former conviction. That is to fay, if upon 
the libel whichis in Court, being the firft charge againft 
the pamnel, he is convicted of two acts of theft, neither of 
them inconfiderable, and fuch as taken together and in their 
whole circumftances mark him for a practifed thief; as if 
he have ftolen two or three fheep at one time, and ten or 
twelve pounds at another, by picking the lock of the place 
in which it lay ; then may fentence of death pafs againft 
him: though if he were tried for either of thefe acts fepa- 
rately, the fame feverity would not be applied to his cafe. 
Or, if upon the libel which is in Court, the pannel is con- 
victed of one not inconfiderable theft, and is alfo proved to 
have had fentence of pillory or fcourging for another theft 
of fomewhat lefs magnitude, but fuch as merited thofe pains, 
this progrefs in boldnefs, andyin contempt of the chatftife- 
ment of the law, is in like manner a reafon for dealing 
with him, as one who is in the trade, and is not likely to 
quit it. 


Ir is certain that the courfe of practice has been regu- 
lated by thefe views. Thus, on the 13th December 1557, 
John Fidler in Howburn, has fentence of death, being con- 
victed of ftealing eleven wedders, and of refetting his fer- 
vant William Lithgow in his thievifh mifdeeds, particularly 
when he ftole four wedders and an ox. William Middlebuy 
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has the like fentence, for flealing certain articles of wearing 
apparel, “and out-putting”’ (as the libel terms it), “ ane brown’ 
“ ambling horfe, the property of the goodman of Carberry, 
“his mafter for the time,’”? to another perfon, a notorious 
thief, who paid him part of the price received for it. As 
have John Brown and Andrew Hall, convicted on one libel 
of two acts of ftealing a horfe. In like manner, William 
Young and John Hamilton, have fentence of death on a ver- 
dict, which amounts toa conviction of fundry, (it is not faid 
how many), acts of pocket-picking, done in fociety with 
each other’. Again, on the north circuit, May 1721, in the 
trial of Alexander Maccogull : and others, indicted for fun- 
dry thefts of fheep and cattle, the Court found his guilt 
of any ove of the charges, relevant to infer an arbitrary pain, 
and his guilt of any two of them, relevant to infer the pain 
of death. The cafe of James Inglis is another inftance; 
for being convicted of ftealing a horfe, he, in refpedct there- 

of, 


1 The affize found it proven, “ That John Hamilton, a/ias Scarlet, is guilty of 
‘« combination and fociety of picking and cutting of purfes or pockets, and other- 
“ ways of ftealing and thieving at fairs and markets, in fo far as he took feveral 
“ perfons oaths to dothe fame; and Mkewife find proven, That he 1s guilty of 
“ receiving the fame money ftolen, to bear their expence as they went through 
“ the country , and alfo finds proven, That whatever fhould be ftolen fhould be 
“ delivered to him- And as to William Young, finds proven, That he 1s guilty 
“« of aifociation by fwearing to Scarlet, and ftealing and picking of pockets, and 
“« delivering what was ftolen to Scarlet: And as to John Garden, finds nothing of 
“ the lbel proven.” 12th December 1698. 


2 May 2.1721. “ Finds, That the faid pannels, or either of them, being 
“ guilty or art and part of any one of the thefts dbelled, relevant to infer an aibs- 
“ trary punifhment, but finds the faid Alexander Maccoull, or either of them, 
“ being guilty or art and part of two or more of the thefts lrbelled, relevant to in- 
“ fer the pain of death and confifcation of moveables,”’ 
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of, and of his former conviction of the fame crime «in Au- 
guft 1720, is condemned to die. Laftly, at Invernefs, 
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Hugh Rofs had fentence of death, on conviction of ftealing May 18.19. & 


eight fheep or lambs at one time, and five lambs _ at another, 
from the fame farm. 

Tue queftion therefore with us, will only relate to thofe 
acts, which properly fall under the appellation of pilfering 
or little thieving, fuch as the breaking of gardens, or the 
ftealing of poultry, or of handkerchiefs from the pocket. 
With refpeét to thefe, I have not found any thing in our re- 
cords, to countenance the opinion that fewer than three 
offences fhall be fuftained to infer the pain of death, (if even 
that number be fufficient), or that the warning of fuccefflive 
trials and convictions fhall be difpenfed with. To require 
that number, feems to be in fome meafure the common prac- 
tice of nations in cafes of this defcription, and the rule has 


the fupport with us of this circumftance, that with regard 


to.certain other petty offences, of a nature fomewhat allied 
to theft, and which are ordered by ftatute to be dealt with 
accordingly, fuch as the deftroying of green wood, and the 
breaking of dovecotes and cunningaires, it is only the third 
offence, that is punifhed with death. 


XIII. Thefe feem to be the only aggravations relative to 
the perfon of the thief, of which notice can be taken, as 
grounds in law, of pronouncing judgment of death on him 

for 


1 John Brown, 8th February 1774, was hanged for ftealing two horfes, the 
propeity of different perfons, at two different times. Walliam Philp was hanged, 
13th March 1769, for ftealing a horle at one time, and two at another. And 
James Trotter, tried at Jedburgh, 26th April 1783, for the theft of two horfes, 


ftolen at different times, In each of thefe cafes, the pannel was convatted of: ali: 
the aéts on one libel. 


21.1785. 
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for his crime. The guilt is indeed greater in a near rela- 
tion of the owner, or in his domeftic fervant, or other per- 
fon in a fituation of truft under him; as it alfo is if the 
thief be in that rank and fituation of life, which ‘ought ta 
fet him above the temptation of this mean and. degrading 
vice. But although, in a certain degree, regard will be paid 
to any of thefe circumftances, as well as to feveral others 
which are eafy to be imagined.; yet it.is not in fuch a man- 
ner, as entitles them to a place in this lift of the known ca- 
pital aggravations. In this the condition of the law is dif- 
ferent now, from what it was im older and more unruly 
times, when thieving was not the peculiar habit of the low 
and indigent, but often common to them with perfons of 
rank and landed eftate, who not only robbed and plun- 
dered themfelves, but entertained: bands of lawlefs and bro- 
ken followers, who, emboldened by their countenance and 
protection, fet the ordinary powers of law, in fome meafure, 
at defiance. To reprefs fo pernicious a diforder, the ftatute 
1587, c.50. raifed the crimes of common theft, refet of 
theft, and ftouthrief in landed men, to the rank and pains 
of treafon; and on this law, many convictions were foon 
afterwards obtained. As in the cafe of James Davidfon; 
James and William Wood; George Turnbull; George Mel- 
drum ; John Hamilron of Spittlefhiells ; William Douglas of 
Lincludden, a notorious thief and robber; and Adam Rois. 
In the fecond of thefe cafes, the appellation of landed man 
was applied, (which may feem a doubtful judgment), to an 
apparent heir, in the lifetime of his father’, 

ACCORDING 


? This forfeiture was afterwards challenged, as appears from an unprinted act 
of the 15th Parl of James VI, which gives commiffion to the Court of Seffion 
to judge in the reduction of it, 
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Accorpinc to Mackenzie, the term of common theft, 
ufed in the ftatute, was not to be‘underftood of habitual and 
repeated, but of fimple and ordinary theft ; but this is nei- 
ther agreeable to the ordinary acceptation of the phrafe in 
law language, nor to what Mackenzie himfelf has elfewhere 
faid upon the fame fubje@". The decifion of this, or of any 
of the other controverfies which had been moved refpecting 
the conftruction of that ftatute, is, however, of no moment 
fince the a& of the 7th of Queen Anne, ch. 21. which abo- 
lifhed all the fictitious treafons of the Scots law, and redu- 
ced this fort of theft. to its proper rank, 


XIV. Amone thofe aggravations which relate to the 
particular act that is under trial, the principal is, if it be 
done by means of violence. This may either be diiected 
againft the perfon of the poffeffor, and then it is properly the 
crime of robbery or ftouthrief, of which afterwards, or 
again{t the place of cuftody or depofit of the thing, where- 
to for fecurity it has been committed. 

In general, it feems to be true of all theft, which is ac- 
complifhed by the forcing or effraction of any fhut or faften- 
ed place of keeping, that it is held to be of an aggravated 
nature, by reafon of the bold and deliberate temper, which 
appears in the manner of the enterprife. Thus, he who 
fteals by breaking open a booth, or other the like temporary 
place of fale, or by breaking open a cheft, cupboard, or 
other lockfaft place within a houfe, though his crime is not. 
thereby fo much altered as to receive any peculiar appella- 
uon, will, however, be more feverely punifhed, (and, it may 
be, capitally), than if he had taken the fame article from a 
more expofed and tempting fituation. ; 

But 


* See Mackenzie, tt. Theft, No. 12, and tit, Robbery, No. 2. 


127 


THEFT AND’ 
STOUTHRIEF. 


Of Theft done 
by violence. 


ee 
Of Theft by 
Houfe-breaking. 


Way of Entry 
in Houfe-break- 
ing. 


s 


* 


OF OFFENCES 


But the fpecies of violent theft, to which the law has 
paid the mofl particular attention, is that which is done by 
the violent entry of a houfe; for this it now diftinguithes 
by the name of houfe-breaking, and holds to be in every in- 
ftance a capital crime, without regard to the quantity or 
value of the fpoil made, be it ever fo inconfiderable. The 
plain grounds of this feverity are, that the thing is done 
with that contrivance and deliberation, to which none but 
the practifed offender is equal; and that in thus venturing 
his perfon to take the thing from within the very fandtuary 
affigned for keeping it, and notwithftanding all the ob- 
ftacles contrived for its fafe detention, he fhows a refolute 
and daring fpirit, from which even the inhabitants of the 
houfe, or any who fhall try to feize or ftay him in his pur- 
pofe, muft, by reafonable inference, be held to be in danger 
of their lives and perfons. 


Ir will not always bring a cafe within the defcription of 
houfe-breaking, that the thing is taken out of the houfe, 
and by means of an entry made with intent to fteal; for 
if the entry is at an open door or window, the thief is in 
fome meafure tempted by the opportunity; as well as it is 
in fome fort a wrong in the owner to leave his property in 
this neglected ftate. On the other part, law underftands it 
to be houfe-breaking, wherefoever the thief Opens a way in- 
to the houfe for himfelf, and overcomes the ordinary ob- 
ftacles provided againit entry thereof, and for the fafe keep- 
ing of what it contains ; though this fhould be done with- 
out the piercing or actual effraction of any part of the build~ 
ing itfelf, or of what is attached thereto: fince it is neverthe- 
lefs true, that the ftrength and fecurity of the houfe is inva- 
ded and broken. . Thus it is equally a honfe breaking to en- 

ter 
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ter the houfe by means of falfe keys, or pick-locks, or by 
any how putting afide the bolt, as by burfting open the 
lock. It was judged accordingly in the cafe of Alexan- 
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der Snaill:, who had fentence of death for a fingle act of Dec. 19. 1698. 


entry by falfe keys, and ftealing an article of fmall value ; 
as alfo in that of John Pringle, where a capital relevancy 
was found upon charge to that effe&2; and again in the 
cafe of Smith and Brodie, who fuffered death on conviction 
of a fingle a&t of theft, committed in the fame way. Nor 
will it receive any other determination, if the entry is made 
by means of the true key, which the thief has previoufly 
ftolen, or if, having occafion to be in the houfe, he uns 
faften a window or fhutter, and fo return in the night-time, 
and enter 5. 

R LIKEWISE, 


! The libel in this cafe charged various acts, but was reftricted to a fingle in- 
ftance of entry by falfe keys, as contained in his own confeffion , which bore, that 
after entry, he ftole fome butter fiom a cheft, and was taken within the houfe, 
with falfe keys and a chizel upon him. 


* June 20. 1715. “ And find the pannell, his breaking the houfe of Mis 
“ Fergufon, and robbing, ftealing, or away carrying the linen cloaths lybelled, 
“about the time lybelled, or /eparatim the {aid houfe being broke, and the faid 
“ ftolen goods, or part thereof, being depofitat in the hangfman's houfe by the faid 
“ pannell, and bis having of crooked irons or infiruments proper for opening and 
* picking of locks found about him when apprehended, relevant to infer the pain 
“ of death, and other pains lybelled ; and ficklike, the faid Lords find the faid 
“ patinell, his breaking into the fhop of Agnes Clark, under cloud and filence 
“‘ of night, and ftealing of feveral things furth thereof, about the time lybelled, 
‘¢ or feparatim the fad thop being broke, and the pannell having the goods ftolen 
“« furth thereof, or difpofing of the fame, or part thereof, about the time lybelled, 
“ and bis having the faid crooked trous or inftruments proper for opening and pick= 
“* ing of locks found about him when apprehended, alfo relevant, to infer the pain 
“* of death. 


3 The libel againft William Brown, collier, r6th June 1715, relates, That 
having oceafion to be in a certain work-fhop by day, he fecretly thruft afide the 
latch 


June 6. 1715. 


Aug. 27.1 788. 
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Likewise, he is guilty of no lower crime who enters by: 
coming down the chimney ; which was the fad in the cafe 
of Rendal Courtney, who accordingly had fentence of 
death’; or who enters through a fewer which iffues from a 
cellar, or other part of the houfe, and pafles under ground: 
for neither of thefe is a place of entry, nor neceflary to 
be any farther guarded than it is by its own nature, againft 
attempts of this fort. , 

Nay, the fame conftruction has more than once been ap- 
plied to the cafe of entry at a window, by fimply raifing the 
cafement, without removal of any bolt or other faftening: 
and certainly with as good reafon; fince the window is no 
place of entry more than the chimney, and the houfe is clo- 
fed and fecured againft accefs, when the fath is let down. 
John Watfon had fentence of death upon charge and proof of 
two acts of theft committed in that way*. As had William 
Mills and Archibald Stewart, each of them for two acts; one 
of which, in either cafe, was charged without any mention 

of 


latch of a window, and, returning in the night, opened the fath, and entered. 
But I cannot find that this hbel ever came to any judgment on the relevancy. 


! This man entered the houle of Cadham, by means of a rope let down the 
kitchen-vent. The jury “ find, That the houfe was broke open and sobbed, and 
“ Iikewzfe find it proven, That the pannel, Rendal Courtney, was guilty ator, 
“ art and part, of the faid Jou/e-breaking and robbery” The hbel did not flate 
“ how the entry was, but, fimply, that “ he broke into the faid houfe.” 


2 « Tn as much as you the faid John Watfon, did by a window in a clofet of 
* the manfe of Maytown, W&c, enter the faid manfe, and did theftuoufly and fe- 
“ Jonioufly fteal,” &%c. It appears from the proof that both in this, and the other 
inftance libelled, he entered by 1aifing the fath, without any force or effrachon, 


* 


AGAINST PROPERTY.: 


of force employed to make open the window’. This con- 


ftrudtion is farther warranted by the more ancient cafe of 


George Robertfon, who was indicted (inter alia) for robbing 
the boufe of David Cunningham, having made his entry by 
creeping in at the window, after which he opened the door 
to his affociate, Smith, without. The verdict found them 
guilty of the thefts and robberies libelled; and they had {en- 
tence of death. 


Ir may even be maintained, that it is fubftantially a houfe- 
breaking in certain cafes, though the immediate act which 
gives admiffion is not the act of the thief, but of the pof- 
feffor of the houfe. If the thief knock at a door by night, 
under pretence of afking the way, and upon opening ruth 
in and fteal, or if thieves befet a houfe to break into it, and 
the owner open the door to drive them off, and they over- 
power him and enter ; in éither cafe they feem to be anfwer- 
able for it, as for an effraction of the building. becaufe the 
owner is here no better than an inftrument in their hands, 
and ferves, ina manner, as a key to the houfe, which they 

Rez have 


7 “ You the faid Archibald Stewart did felonionfly dreak or enter into a 
“ houfe called Neidpath Caftle, belonging to his Grace the Duke of Queentber- 
“ry, in the parifh of Peebles, and county of Peebles, dy entering in at a win- 
‘* dow of the faid Caftle, and did fteal,” &¥c. 

“ And this you (William Mills) did, by means of a ladder, by which you 
“* afcended to, and got in at one of the windows of the faid comptung-houle.” 

The hbel againft Margaret Johnfton and Helen Riddell, 7th February 1775, 
runs thus: “‘ Whereas, by the laws of this, &?c. houfe-breaking, or the openeag 
“ of doors and windows of hou/es poffeffed by others, and felomoufly ftealing there- 
“ from.” Thefe women were banihed on their own petition. 

John Allan was banifhed in the fame form, on the 27th January 1774. 
He was charged with two aéts of bou/e-breaking, one by opening with fome in- 
ftrument, a door which was faftened with a timber bar on the infide, the other 
by lifting the window-fath of a laundry, and entering. 
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have fraudulently and fetonioufly got poffeffion of, . The 
crime in fuch a cafe is an invafion of the houfe, coupled to 
a robbery or ftouthrief; fince the perfon of the mafter, as 
well the ftrength of the building, oppofes their entry, and 
is Overcome. We have had two inftances of capital con- 
viction upon a charge of this kind. Patrick Macgrigor had 
fentence of death for the theft of goods and money from 
the houfe of Inchbellie, whereof he and his accomplices 
obtamed entry by calling up the mafter of the houfe under 
night, to thew them-the way, and threatening to burn the 
houfe on his refufal; whereupon. his wife, being terrified, 
opened and gave accefs to them; and they carried off a 
quantity of linen and other goods. The other is the cafe 
of John Brown and James Wilfon, who having called the 
mafter of the houfe to the door under night, under the 
like pretence, inftantly fet upon, beat him down, and kil- 
led him; and having thus got entry, broke open his cheft, 
and carried off a fym of money. In the firft of thefe cafes, 
the libel was however laid as for theft and hamefucken; 
of which laft charge the pannel was acquitted: In the 
other, it was laid as for murder, robbery, and hou/e-pillaging. 
To thefe illuftrations may be added the cafe of a fervant, 
who combines with thievesp and opens a window to them, 
by which they enter and fteal. This feems to be houfe- 
breaking in all concerned. for the fervant is art and part 
ef a felonious entry made by his affociates ; and they make 
ufe of him, as they would of a pick-lock or other unlawful 
inftrument, to accomplifh their purpofe. 


Ir is more doubtful, and: in England a ftatute was 
therefore paffed upon the cafe, whethcr one who con- 
ceals 
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ceals himfelf in a houfe with intent to fteal, and after fteal- 
ing breaks out of the houfe, to make his efcape, is guilty of 
the fame crime. The contrivance, deliberation, and éven 
boldnefs of fuch an attempt, may feem to be little lefs than 
that of him who makes His way through the inclofure of 
the houfe before ftealing. Yet I find, that in two cafes 
of this defcription, that of James Mackenzie, and that of 
William Wright, the charge is laid as for fimple theft, and 
the pannels are tranfported on their own petition. 


Ir may likewife admit a queftion, whether it comes up to 
the notion of houfe-breaking, (though it is an aggravated 
theft, and may fometimes be punifhed with death), that one 
who is lawfully within a houfe, fuch as the occupier of a hired 
chamber, forces the door of another chamber of the houfe in 
the night time, and fteals. It is true, there is here a breaking 
of what is part of the houfe, to accomplish the flealing ; but 
ftill the thief is under the roof, and: within the inclofure 
of the tenement, and has thus both better opportunity, and 
greater temptation to fteal, than one who has to force his 
way from without. Such a cafe was that of Wilfon, Hall, 
and Robertfon, (tried in March 1736), who all had fentence 
of death, for forcibly breaking into a locked chamber in an 
inn, from another room where they had been drinking 
under night, and carrying off the money and effects of a 
lodger, who made his efcape by the window, to avoid 
their violence. But the charge was made under the feve- 
ral names of hou/e-breaking, floutbrief or robbery, to either of 
which laft the fact certainly amounted; fince the things were 
taken from under the fpecial protection of the owner, and 
by means of an affault upon his perfon: Neither can it be 
faid, upon the words of the interlocutor, to which of thofe de- 

nominations 
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nominations the act was referred by the Court:. But in 
whichever way this point fhall be fettled, it will not be pre- 
tended that there can be any protection to the perfon, who, 
being lodged ina barn or other out-houfe, fhall leave it in the 
night, and enter the manfion-houfe, or any other of the out- 
houfes, by breaking in at the door or window: If he does 
fo, his at is quite the fame, as that of one who has come 
from a greater diftance. 

In regard to the circumftance of entering the houfe: 
This is no otherwife material to the notion of houfe-break- 
ing, than as it enables the thief to feize and remove fome 
thing which is under the protection and keeping of the build- 
ing. It is not therefore neceflary that the thief have been 
within the houfe with his whole perfon: He is guilty, if he 
has been init in fuch a manner, and being fo by violence, that 
he carries fomething off from within it. As if he forces open 
the cafement of a window, and putting -in his hand only, 
fatches up, and runs off with any article that lies within 
his reach. This was the opinion of the Court, upon the de- 
bate in the cafe of William Gadefby, who had fentence of 
death upon conviction to that effect. The Englifh authori- 
ties, fpeaking of the crime of burglary, have faid, that 
there is even a fufficient entry by the pufhing of a hook, 
pole, or other inftrument, into the houfe, to draw out goods, 

though 


1 The Lords find, ‘* That the faid pannels, or any of them, having, time 
and place libelled, by veolence broken into the room where James Stark, collec- 
“ tor, was lodged, or that they or any of them did carry off bank-notes, gold, fil- 
“ ver, or other goods out of the faid room, or that they or any of them were art 
* and part of any of the faid crimes, relevant to infer the pains of law.” oth 
March 1736, 


8 See Blackftone, vol.iv. p 224. 
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though the offender have never been within it, with any 
part of his body. And, if this be true of that crime, which 
confifts in the breaking of a houfe, with intent to commit 
a felony, though that object fhould not be accomplifhed, 
much ftronger reafon is there for the fame conftruction ap- 
plied to our crime of houfe-breaking, which is only then 
committed, when by means of the violent entry fomething 
has actually been taken away; fo that the breaking and en- 
try have fully anfwered the invader’s purpofe, 


Ir is likewife certain, and falls under the common rules 
of art and part, that a perfon may be convicted of houfe- 
breaking, though with refpe& to him perfonally, there has 
never been an entry of the houfe at all. Thus, Donaldfon 
broke into and entcred a fhop; and Calder watched without, 
procured a light, and received the goods which Donaldfon 
threw out to him; and for this acceflion, Calder had fen- 
tence of death along with Donaldfon. On the 7th of the 
fame month, Charles Cocks had fentence of death, for an ac- 
ceflion of the fame kind. Alfo, in the cafe, already mentioned, 
of Wilfon, Hall, and Robertfon, (which was at leaft a cafe of 
ftouthrief or violent theft), the office of Robertfon, as char- 
ged in the libel, was to watch at the door of the inn, while 
his affociates, above ftairs, were employed in breaking up 
the door of the chamber. 


Ir has already been intimated, that the notion of houfe- 
breaking in the law of Scotland, is theft committed by vio- 
lent entry of the houfe; fo that without the removal of fome 
article, in the fame fenfe as already explained, under the 
head of fimple theft, there is no ground for this fort of charge. 
But if any thing is taken, it fignifies not of how little value 

i it 
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it be. The refolute and dangerous difpofition of the thief, is 
manifeft in the way of his attack; and it cannot be doubted 
of him who comes in this fafhion, that more he would have 
taken, if more had fallen under his hands, and all circum- 
flances had fuited to carry it away. Many cafes might be 
cited in proof of this, but I fhall confine myfelf to one, 
which may ferve inftead of all others; the cafe, already men- 
tioned, of Alexander Snaill, who had fentence of death for 
entering a houfe by means of falfe keys, and ftealing a 
fmall quantity of butter from a cheft. The charge too was 
only proved by his own confeffion’. 


Last of all, with refpeét to the places which have the be- 
nefit of this protection. It is not difputed, that every man- 
fion-houfe, or tenement deftined for habitation, enjoys it, how 
mean and fragile foever it be; as indeed the houfes of the poor 
the more efpecially require to be guarded in this way, that 
they are generally weak in themfelves, and are often left void 
during the day, and unprovided with any defence, other than 
that which the terror of the law fhall lend them. Like- 
wife, every dwelling-place is guarded by this fanction, whether 
it be or be not inhabited at the time,, nay, though it have 
never yet been dwelt in, nor thoroughly prepared for habi- 
tation. One of the charges, on which William Mills had 
fentence of death, was the breaking into the houfe of Dal- 
ry, which, as the libel fays, “ had fome time before been 
“‘ occupied by William Walker.’’ And in the cafe of Stuart 
and Gordon, in March 1785, one article which was found re- 
levant, and went to trial with the others, was a charge of 
houfe-breaking, committed “ on a houfe which had then 
“: been lately built in Merchant Street in Edinburgh, for Tho- 

“ maé 


1 The cafe is printed entire in the Appendix. 
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“-mas Cleghorn, merchant in Edinburgh, and was at that time 
“ unoccupied by any perion.’’ Which is more exprefs than 
any of thefe; on the roth April 1783, Thomas Thomfon 
had fentence of death for repeated acts of breaking into 
new, unoccupied, and unfinifhed houfes, and ftealing the 
carpenters’ tools. 


By the law of England, the crime of burglary relates to 
dwelling-places, and can only be committed upon any fhop, 
warehoufe, or out-houfe, if it be adjoining to a manfion- 
houfe, fo as to have right to the fame protection, under the 
notion of being parcel of the manfion. And this may be 
a reafonable limitation according to the proper notion of 
burglary, already taken notice of, but would be quite un- 
fuitable, and is not admitted in our law, which only recog- 
nifes the capital offence, when there is a ftealing as well as 
breaking. Every edifice, therefore, to what ufe foever de- 
ftined, whether it be a counting-room, public office, place 
of work, fale, ftore, or what elfe, is the fubject of a capital 
pain in the breaking; fo ic be what can properly be confi- 
dered, and in common {peech would be called, a houfe, or 
dhut and faft building, and is not a mere open fhed, booth, 
or temporary place of Jumber. Charles Cunningham was 
capitally convicted on the r2th March 1783, for breaking 
into a wafh-houfe at one time, and a brufhmaker’s wo1k- 
houfe at another: Alexander Mowat, on 8th April 1783, 
for picking the lock of a printing-houfe, and through this 
breaking into a counting-room, and ftealing: Smith and 
Brodie, on the 27th Auguft 1788, for breaking into the Excife- 
office, and ftealing fixteen pounds: Bruce and Falconer on 
the 14th Auguit 1788, and James Dick on the 28th Novem- 
ber 1788, for breaking into the office of the Dundee Bank - 
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and William Mills, (befide other acts) for breaking into a 
private counting-houfe, fituated in a timber-yard'. In all 
thefe inftances, either the crime was charged under the 
name of houfe-breaking, or, which is a more advantageous 
form of charge, the theft was’ laid as aggravated in being 
committed by means of houfe-breaking. This, in particular, 
was the form of the libel in the cafe of Alexander Mowat, 
where the objection was ftated, but was over-ruled, that 
the printing-houfe and counting-room were diftiné from 
any dwelling-houfe, and were not themfelves to be account- 
eda houfe; whereby the aggravation charged would not 
apply. In fome inftances, the term of /bop-breaking, or other 
equivalent and fuller expreflion has been employed; as in 
the trial of Macdonald and Jamiefon, Calder and Donald- 
fon 2, Charles Cocks, and John Macdonald; and in others 
the fact has been charged as theft, aggravated in being done 
by breaking into a fhop, warehoufe, or other place of de- 
pofit, named and characterifed according as the cafe required. 
But under all thefe different forms, the dittay is fubftan- 
tially the fame, and equally falls under the capital fanction, 


which 


¥ Charge of theft, aggravated by houfe-breaking, was alfo fuftained againft Da. 
vid Mitchell, 14th July 1791, for breaking into a feed-loft and a ftable, and 
againft Chriftopher Beattie and Margaret Thomfon, 11th July 1791, for break- 
ing into a wafte-houfe. In both of thefe cafes, the Advocate faw caufe to reftriét 


_the libel to an arbitrary pain, and the pannels being convicted, were adjudged to 


tranfportation for hfe. 

Alexander Leitch and James Wilmer, indicted for houfe-breaking, by entry 
of a coach-houfe, and a wafh-honfe, had fentence of tranfportation on their own 
petition. 17th December 1785. 


2 « The forcibly and felonioufly breaking open, or into the fhops, or other 
“ places, ufed by the lieges for carrying on their lawful bufinefs, and ftealing or. 
“ felonioufly taking away from fuch fhops or places, merchant ware or goods,” 
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which the law has annexed to the act of ftealing by violent 
entry of a houfe. 


XV. Tue other prime inftance of forcible theft, is that 
which is committed by invafion of the perfon, and is now 
termed robbery, and formerly paffed under the more general 
name of froutbrief ; which was applicable, generally, to every 
fort of mafterful theft or depredation. 


1. Ir is proper in this place to repeat what has already 
been faid of theft in general, but might perhaps be fuppofed 
not to apply here, on account of the aggravation of vio- 
lence,—that the charge will not lie unlefs fomething be 
carried away. Though an aflault be made with intent to 
take, and be on the very point of fucceeding, as by the perfon 
having his purfe in his hand to deliver, or letting it fall from 
his hand through trepidation, or being beaten to the ground 
infenfible, fo that accident only hinders the full accomplith- 
ment of the invader’s purpofe, it ftill is not a robbery, but 
only an attempt to rob; which may however be punithed 
at common law, with the higheft arbitrary pain. Befide 
the reafons for this in the nature itfelf of the at; under any 
other conftruction, the notion of the complete crime would be 
altogether arbitrary and uncertain *. Inthe cafe therefore of 

S 2 Gavin 


* It was argued for the profecutor, .n the cafe of Cranftoun, in September 
1723, that it was fufficient if the robber were once matter of the per/on, for that 
he was thus mafter of his money too. But the libel charged, and the verdict 
found the abftraction of a certain article. And no imterlocutor to that effect was 
given. 

In the cafe of Edward Farrell, tried for robbery at the Old Bailey. in July 
1787, it was found that the prifoner ftopped the profecutor, as he was carrying a 
‘feather-bed on his fhoulders, and threatened to fhoot him if he did not lay it 


down. 
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Gavin Lowrie, 18th March 1783, of David and William 
Dalgleifh, 4th April 1780, and John Irvine, 25th September 
1744, the affaulting and beating, or firing at a perfon with 
intent to rob, or on account of the refufal to deliver, is 
charged as a diftin& and feparate crime from robbery «. 
For the fame reafon, the charge in the libel againft Robert 
Steedman was, with refpect to one article, made alternative, 
as for robbery, or an attempt to rob; the fact in that in- 
ftance being, that the perfon affaulted having taken out his 
watch to deliver it, either he let it fall, owing to confufion, 
or it was by a chance-blow ftruck to the ground, where it 
was found lying, without ever, as far as appeared, having 
been in the pannel’s hand. Acts of complete robbery. 
were alfo charged in the libel; and the interlocutor was ge- 
neral, for the pains of law. 


2. In the conftiuction of what fhall be deemed a taking, 
we rather attend to the fubftance of the cafe, which is that 
the thing has come into the hands of the invader by 
means of his violence, than to the mode itfelf of the imme- 
diate act of apprehenfion. The purfe fhall therefore be 
held to be taken, though the owner, being terrified, have 

with 


down The man laid it down, but the prifoner was feized before he could take 
it up. The Judges were of opinion, that the crime was not complete Leache’s 
Cafes, p. 266. _ 


t « As alfo the affaulting the lieges, and firing at them, in order to force them 
“ to give up or dehver their property, though not attended with the faid effea, 
or the fo firing, becaufe fuch money or effects were not dehvered up,” tc. 
Mayor of the libel in the cafe of Dalgletfo. 

“ As alfo the affaulung ;erfons upon a public highway, with an intention to 
“ rob them, and knocking them to the ground with a. bludgeon or other wea- 
“ pon, are crimes.” Cafe of Lowrie. . 
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have fallen to the ground in a ftruggle between therm, pe [eae ey ee 
the invader lift it; or though the owner, meaning to fave 

it, caft it afide into fome place, where the invader dif- 

covers and feizes it: for ftill the thing paffes into his pof- 

feffion by means of the affault which he has made. Thus, 

in the cafe of Anderfon, Paul and Bannatyne, one of the June 20. 1792. 
articles charged to be taken from the perfon robbed, and 

which led to the difcovery of the pannels as the robbers, 

was his hat, which had fallen from his head, in bringing 

him to the ground, and was laid hold of by one of the af- 

failants. And this the Court held to be an article of the 

robbery, as‘much as their taking the money from his poc- 

ket. A plea of this fort was fet up for Samuel Riccards, Feb 27 and 
who argued, that to prevail on a woman by terror of his pipe? sake’ 
threats, to deliver him a little money with her own hands, 

was not robbery, but only concuffion. No regard was paid 

to this ftrange defence. 


3. In the conftruction alfo of the carrying away, the What a fufi- 
fame rule is to be obferved as in the trial of fimple theft ; oe wereyang 
that is to fay, the crime is complete, as foon as any article 
has fully paffed into the hands of the invader, though he be 
taken with it on the fpot, the inftant afters nay, in ftrid- 
nefs, though from fear, or findmg it not worth the keep- 
ing, he fhould inftantly 1eturn the thing to the perfon rob- 
bed:. The firft of thefe points was fettled, though con- 

trary 

1 ‘This was determined in the Enghih cafe of Peat, tried at the Old Bailey 
10 December 1782 The piifoner had. taken Mr Downe’s puife, bur had re- 
turned it, defiang him to keep the purfe, if he valued it, and give him the con- 
tents. But while Mr Downe was taking out the money, his fervant jumped 


from behind the carriage, and fecured the man. The Court determined this to 
he arobbery. Leach’s Cafes, p. 200. 
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trary to the, opinion of Lord Royfton 1, in the cafe of James 
Cranftoun, who had fentence of death for the taking of only 
one article, with which he was apprehended on the fpot, and 
in prefence of the perfon robbed. 


4. Tue taking and carrying away muft be by invafion of 
the perfon of another. This is not, however, to be under- 
ftood in the literal fenfe, as if robbery could only be com- 
mitted by the taking of thofe things, which are upon the 
perfon at the time, but ina loofe and more general fenfe, 
as applicable to whatfoever thing is under the perfo- 
nal care and protection of the fufferer; fo that unlefs by 
force or terror to him applied, it cannot be taken away. 
Thefe things therefore amount to robbery ; the taking of a 
perfon’s horfe from him, as he travels on the highway, or 
the horfe of his fervant who is attending him there, or his 
portmanteau from behind his fervant, (which charge was 
accordingly found relevant in the cafe of Chriftopher Hog 2), 
or the forcible taking of goods from a waggon which he is 
conducting, or of fheep from among a flock which he is 
driving on the road, or of goods from a fhip which he has 
charge of, whether in port, or ftranded on the fhore, 


5. Ir is another and an indifpenfible circumftance, that 
the thing be taken by violence ; for herein is the diftinctive 
character 


4 See Royfton’s Notes, tit, Robbery, No. 4. 


> © The Lords find the pannell, his having, the time and place lybelled, at- 
“ tacked George Sherif, fa€tor to the Earl of Hopetoun, and taking a clogbag 
‘© from behind a fervant of the faid George Sheriff’s that was riding with him, 
and predonioufly carried away the famen, or was art and part thereof, relevant 
© to unfer the pains of death, and confifcation of moveables,” 
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character of the crime. But in the conftruction of this 
article, great latitude is ufed. There may be robbery 
without any wounding or beating of the perfon, (which, 
where it happens, may therefore be libelled as an aggrava- 
tion, as it was in the cafe of James Andrew) ; and alfo with- 
out any forcible wrefting or tearing of the thing from the 
perfon, or even any fort of ftruggle on the part of the fuffer- 
er to detain it. The law only means to oppofe this fort of 
taking, as againft the will of the owner, to that which hap- 
pens privately, or by furprife, (in neither of which is there 
any application to the will or the fears of the fufferer), and 
underftands it therefore to be violence, if the thing is ta- 
ken by means of fuch behaviour and proceedings, as juft- 
ly alarm for the perfonal and inftant confequences of re- 
fiftance or refufal. The mere difplay, therefore, of force, 
and preparation of mifchief, whether this appears in the 
weapons fhewn, in the number and combination of the af- 
failants, or in their words, geftures, and demeanour, if on 
the whole circumftances of the fituation it may reafon- 
ably intimidate and overawe, is a proper def{cription of vio- 
lence, to found a charge of robbery. In the cafe of Ric- 
cards, already quoted, the interlocutor of relevancy is as 
follows: “ Find the pannel’s having, the time libelled, in a 
“rude and violent manner, with a mortal weapon in his hand, 
“attacked Eliza Bruce upon the highway libelled, and rob- 
“bed from her money and goods, relevant to infer the pains 
“ of death.’? The libel in this cafe bore, that the woman, 
being threatened, delivered what money fhe had upon her. On 
the proof alfo againft Stuart, Bannatyne, and Paul, who had 
all of them fentence of death for one a& of robbery, it did not 
appear that the aflault was accompanied with dhow of arms, 
nor with any fort of harm to the perfon robbed, farther than 
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by pulling him to the ground, without a blow or other inju- 
ry of body. 
More particularly, as to the fhowing or having of arms or 
offenfive weapons; whether this circumftance did or did not 
make any difference in the Roman law, (for that is a difpu- 
ted point), it certainly is not material in ours, as appears 
from the cafe of Barclay, which iffued in a capital convic- 
tion, notwithftanding the exception which on that ground 
had been taken to the libel. The charge againit Hugh 
Lundie, is, as to one a@, thus, That he jumped over a wall 
to a highway where two women were pafling, “ called out 
“to them, Damn you fand, and immediately thereafter, he 
*« eripped the faid Mary Burnet, put his hand in her pocket, 
“ and took from thence 84d. Serling.”? In another inftance, 
the libel relates the matter thus, That he overtook a woman 
on the road, and addreffed her, ‘‘ demanding or afking fix- 
* pence from her, to which fhe having anfwered, for what? 
“he thereupon gripped her, took hold of her pocket, and 
“ robbed her of 22d. Sterling, being all the money fhe had 
“then upon her.’”’, A third charge is for the robbery of 
Elizabeth Allan, to whom the pannel had come up, “ afking 
“ of her if fhe had any money?’ to which fhe faid, that fhe 
“ had not, whereupon he forcibly laid hold of her pockets, 
“ and took out thereof 2s. Sterling.’’ Thefe charges weie 
found relevant, and the man was condemned and executed. 
But it is not even necefiary that there be, as in thefe inftan- 
ces, a feizure of the perfon, and a taking by the hand of the 
invader. All fear of danger, arifing from a conftrudtive vio- 
lence, which is gathered from the mode and circumftances 
of the demand, being fuch as ordinarily carry awe and ter- 


ror with them, and may naturally induce a man to furrender 


his 
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his property for the fafety of his perfon, is fufficient to make 
a taking again? the will of the /ufferer ; which is the effence 
of robbery, 


Ir feems however to be a point, which is at leaft worthy 
of confideration, (though in England it has more than once 
been determined againft the prifoner*), whether it will juftify 
the charge of robbery, that the delivery is made out of fear 
of fome other evil than perfonal and inftant danger; as if 
money be extorted from a perfon by means of threats to 
fet his houfe on fire, or to carry him to goal, or to bring a 
charge of fodomy againft him. The ground of diftinction 
feems to be this, that thefe ate future dangers, againft which 
as the perfon affaulted has the means of protection from the 
law, and otherwife; fo, as a man of ordinary conftancy, he is 
bound to fubdue the apprehenfion of them. Whereas, the 
fear of inftant and unavoidable injury to the perfon con- 
ftrains and juftifies fubmiffion ; on which account it is {that 
the law fo feverely punifhes the offender, who proceeds 
in that way. The beft, but I fhall not fay a fufficient reply 
to this objection, may feem to be, that the demand of mo- 
ney-in thefe ways may fometimes be attended with fuch 
circumftances, as beget a reafonable fear of prefent violence, 
though not exprefsly threatened, in cafe of refufal to com- 
ply ; and that the manner of the demand is truly no better 
than a difguife, which will be thrown off as foon as oc- 
cafion fhall require. In whichever way that point fhall be 
fettled, (with us it has not yet occurred), this at leaft will 
not be the fubject of controverfy, that if the perfon only 

a8 promifes 


T See cafe of Daniel Hickman, July 1783, Patrick Donally, February 1779; 
and Samuel Gafcoigne, Oftober 1783. Leach’s Cafes in Crown Law, No. 124. 
93+ 125. 


Fear of perfonal 
violence, 1f ef- 
fential to rob- 


bery. 


146 OF, OFFENCES 


CHAP.IH. promifes money at the time, and fends it afterwards, when 
eae ee tied « F ° 
out of the reach of perfonal violence, and free of any in- 
{tant terror, it is a crime of quite a different nature, as 
much as where a peifon complies with the demand of an 
incendiary letter. 


Thing muft be 6, Iw the fixth and laft. place: robbery has this in common 
taken feloni- . . . 
only. with theft, that the thing muft be taken with a felonious 
intent ; I mean on its own account, and with the purpofe to- 
appropriate it, not being the property of the invader: Thus, 
if John affault James to beat him, and in the ftruggle John 
become mafter of James’s ftaff and carry it off, this is not 
a robbery ; becaufe the ftaff is not the object of the affault, 
and if at-all attended to at the time, is not taken with 
an intention to keep it. This feems to have been the de- 
Dec. 15.1788. f{cription of the cafe of Edgar Wright, where: a piftol was 


carried off in the courfe of a drunken fquabble, and mutual 


violence. 


Be ins Ir is immaterial in our practice, though it feems to be 
otherwife in that of England, whether the thing be taken 
on the highway, or elfewhere. When taken on the high- 
way, this circumftance, like the fhewing of arms, or abufe 
of the perfon, has fometimes been charged as an aggrava- 
tion; as in the cafe of John Irvine, 25th September 1744, 
and Charles Rofs, 23d February 1747. It is alfo immaterial 

Value of the of what value the thing taken be; for though the value be 

palbe ase 8 ever fo little, the danger and terror of the mode of taking 
make the robbery in every inftance a capital offence, and 
place the crime along with murder, rape, and fire-raifing, 
among the pleas of the Crown. This doctrine has never been 


difputed, and 1s exemplified in many judgments of modern 
. : | date. 
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date. Thefe are among the number; the: cafe of Barclay, 
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art July 1758, for robbing of a filver watch, of the value of ———y——~ 


four guineas ; of Thomas Hickton and Francis Simpfon, rath 
March 1759, for robbing of a filver watch, worth four 
pounds; of Robert Hay, oth February 1767, for robbing 
of a filver watch and forty fhillings; of David and William 

Dalgleifh, 4th April 1780, for robbing of five fhillings and 
a bundle of papers; of James Andrew, 22d December 1783, 
for robbing of a filver watch; of Chalmers and Feagan, for 
robbing of a gold watch, 8th April 1783. But the moft re- 
markable of any is the cafe of James Cranfton, in September 
1723, where the one article by the verdict found to have 
been taken 1, was a walking ftaff or cane. 


Brrore I conclude, it may not be amifs to obferve, that 
the fame act‘may fometimes with propriety be charged both 
as robbery, and under other denominations. In addition 
to fome inftances of this which have already been taken 
notice of, I will mention one more; the cafe of Robert Cal- 
der, againft whom the charge was, that he had entered a 
lady’s bed-chamber, in the night, by opening the cafement 
of a window, to which he afcended by a ladder, and that 

sy fhe 


' Verdi? ‘“ Find, That the pannel, on the day libelled, robbed Mr Charles 
Cockburn of his cane, alfo with one voice find the whole other circumftances 
“ proven in terms of the Lords their interlocutor.” The other circumftances 
here referred to were thefe, That the pannel was fecn and heard to demand Mr 
Cockburn’s money, with a piftol in his hand , that he was found ftanding by him, 
and threatened to fhoot thofe who came up, and that Mr Cockburn, at this time, 
declared that he was robbed Thefe circumftances fhowed the felonious anzmus, 
but did not go to prove the taking of any article in addition to the cane 

The other capital cafes of note are thofe of Robert Stecdman, «1th February 
1782, Gavin Lownie, 18th March 1783, Walliam Pickwath, aqth Auguft 
1771, all of them cafes of conviction of repeated guilt, 
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the being alarmed, he by threats and violence fubdued her 
refiftance, and compelled her to deliver certain jewels which 
were in the chamber at the time. Now this was both a 
houfe-breaking, by the violent entry of the tenement, and 
at the fame time a robbery in the houfe, by the taking of 
things from under the perfonal protedtion of the owner, and 
by putting her in fear. It accordingly went,to trial under both 
denominations ; but the pannel was acquitted. Perhaps the 
moft fuitable term of any to be employed in fuch cafes, is 
our ancient, but of late neglected term of Stouthrief, or vio- 
lent theft, which embraces every fort of theft that is done 
by open force, and in contempt of the pelea of the 
things which are taken, 


Unnpe_r this defcription feems to fall that mode of theft, 
not fo neceflary to be confidered at large now, as in former: 
times, which was diftinguifhed by the name of Herfhip or 
Herdfhip; being the driving away of numbers of cattle, 
or other deffial, by the mafterful force of armed people. 
This, according to Mackenzie, is the fame offence with the 
crimen abigeatus of the Roman law. but whether the cha- 
racter of the aigeus lay in his violent manner of depreda- 
tion, or in his habit of offending, and the quantity of his 
fpoil, (which is at leaft doubtful on the texts of the Ro- 
man law 1), certain it is, that we need not refort to that 
fyftem, for authority to infli@ a capital pain on the com- 
mitter of herfhip, For if the cattle are driven off in the 
corporal prefence of the owners or their people, as in the 
cafe of Lauchlan Macintofh, who, in company with twen- 


ay 


1 See L. 1. 2. and 3. Dig. de Abigeis. eins Comm, ad, h tit.-ALo pone 
ey. Tit. 
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ty armed men, drove off three fcore oxen and feventeen COWS, sree , 


and wounded the tenants and others who purfued them ® ; and. ———-—_-~ 
as in the cafe of Donald Bain, who, with a band of twenty Dec.3. & to. 
armed men, drove off a herd of eighty-three cows, in pre= IRG 
fence of the two keepers, whom they aflaulted and bound ; 
this is an undoubted robbery ; and as fuch it went to trial 
in thefe cafes. But even when the taking happens out of the 
prefence of the owners, or their fervants, who fly perhaps 
on the approach of fuch a crew, it is ftill a cafe of violent 
and mafterful taking, or Brigancy, (as it is fometimes call- 
ed), and ftouthrief, and not of fimple theft; by reafon of the 
circumftances of open. invafion and general alarm to the 
neighbourhood, with which the fpoil is committed. I thall 
not enter into any farther difcuffion of the law concerning 
thofe.wafteful injuries, now almoft unknown, though former- 
ly fo frequent. and, fo deftructive, as obliged the Legiflature 
to have recourfe to, all manner of expedients, to reprefs them. 
By one ftatute, (1587, c. 104.), the reparation of the lofs is 
laid on the captain or fuperior of the clan, within whofe ter- 
ritory 


- 


1 The affize ‘* Finds the pannel L Macintofh guilty and culpable of art and 
“« part of the robbing and ftealing furth of the lands of Belfhirie m June laft, of 
‘* three {core oxem and cows, being the firlt article of the dittay , as alfo, they all 
in one voxe cleanfes the pannel of the robbing twa merchants, John Butte: and 
“ John M‘Robert, and of the hail] remanent articles of the dittay, in refpe they 
““ found the famen not {uffictently proven.” 


4 « Pind that the paunel having at the time and place labelled, with a compa- 
ny of armed:men, rabded and carsied off a herd of cattle , or, after carrying off 
“* the faid cattle, whem the pannel and his accomplices were purfued by a-party 
“of men, 11 order to refcue the faid cattle, he the pannel did fire, or attempt to 
*" fire upon, or withhis {word made refiftance to the faid party, or any one of 
“them, or that the panned was art and part of either of the forefaid alternatives, 
“ feparatim, relevant to infer the pain of death, and confifcation of moveables, 
“and tepel the haill defenccs proponed for the pannel.” 10th Dec. 1722. 
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eee ll: ritory the goods are received, fhared, or difpofed of: And: 
by another, (1581, c. r12.), the owners are empowered to 
feize and detain, until reparation made, as well the body as 
the goods of any: perfon of the fame clan to which the 
offenders belong. ' 


Theft of Things  THEsE feem to be the chief aggravations in the manner of 
Bon: the particular act, which raife a theft to the degree of a 
capital crime at common law. It does not appear that we 
have any fettled rule of punifhing with death, the theft of 
fuch things as are déftined to facred or religious ifes , though 
it is certainly an unfavourable circumftance to the pannel. 
Dec. 6.1556. And it is true, that in the cafe of Adam Sinclair and Henry 
Elderlous, convicted for breaking into the church of Forres, 
and ftealing chalices, priefts ornaments, and gold and filver, 
the one had fentence to be hanged, and the other to'be 
drowned ; which, too, is exprefled to be ex /peciali gratia re- 
gine ; probably im lieu of force more cruel mode of death, 
Statutory capie XVI. In regard to thofe thefts which are punifhable with 
ane death by fpecial ftatute; the lift of them is very fhort, com- 
pared with that which has been found neceflary in the fitua- 
tion of England. Indeed | find but one enactment of this 
kind (befide thofe, already mentioned, relative to ftealing 
from the mail), which, for certain, extends to this part of 
the united kingdom. JI allude to the act 18th Geo. II. c. 27. 
by which it is made a capital offence to fteal any linen, cot- 
ton, callico, or other ftuff there mentioned, to the value of 
ten fhillings, from any bleaching-croft, or from any ground, 
place, or building, made ufe of by any callico-printer, bleach- 
er, ‘8c. for printing, whitening, bleaching, or drying of the 
fame. The ftatute, no wSyer beftows a difcretion on the 
Judge, 
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Judge, which with us has been liberally employed, of or- 
dering the offender to be tranfported for fourteen years, 
in cafes where he fhall think it reafonable. 


XVII. J wave now touched upon thefe things, which feem 
chiefly to be obiervable, whether with refpect to the defc1ip- 
tion or the punifhment of theft. In the clofe of all, I fhall 
add a few words concerning that circumftance, by which, 
more commonly than any other, the offender is detected, 
and his guilt brought to light. I mean his poffeffion of the 
ftolen goods. That this, by itfelf, fhall in every cafe be 
fafficient to conviction, would be too broad a pofition, Like 
that of other circumftances, the weight of it may be great- 
er or lefs, according as the relative particulars in the 
cafe happen to be. But, generally, it feems to be true, 
that if the pannel 1s found in poffeffion of the thing re- 
cently after it has been ftolen, this, as it very much lef- 
fens the likelihood of his having got it otherwife than by 
ftealing, is always a ftrong ingredient of evidence, and fuch 
as if aided by any other circumftance of moment, will be 
held a relevant ground of condemnation. If he has con- 
fefled upon examination before a magiftrate ; if he 1s a per- 
fon of evil fame, and pick-locks are found on him ; if he of- 
fers money to the officers of juftice, to let him efcape; or if 
he denies that he has the goods, and they are found m hid- 
den or unlikely places; any one of thefe particulars, joined 
with his recent pofleffion of the thing, and his inability to 
fhow a fair way of coming by it, will ferve to turn the ba- 
Jance againfi him. This is the dodtrine which refults from 
the inteilocutors given in thefe, among many other cafes, 
which might be mentioned to the fame effi » Febiuary 
11.1734, John Scott alas Park, March 19. 1728, James 


k Inglis 3 
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CHAP.II. Inglis 3 November 1. 1720, James Inglis; Augutt 10. 1914, 
Hutchiefon, Tennant, fc. ; John Pringle, June 20, 17151, 


CoHeATr: 


¥ ath Februaty 1734. “ And for informing the faid pannel’s guilt, ‘fuftain 
the following facts and circumftances relevant, viz. that there was ftolen from 
“ Alexander Autkine, fc, the time lbelled, a horfe, and that the next day 
“ thereafter, or in the morning of the day following, the faid ftolen horfe was 
“ found in the pannel’s poffeflion ; and upon apprehending and examining him 
“ about the faid horfe, the faid pannel did confefs and acknowledge the theft, 
“© and repelled the haill defences,” &7c. 

March 19. 1728. “ Separatim, find, That at the time and place libelled, the 
“ {aid horfe was ftolen and taken away abont one o'clock in the afternoon ,- that 
“ the fame day, a few hours thereafter, the pannel was feen pafs by, about four 
“ miles from the place where the faid horfe was ftolen, riding upon the {aid horfe,. 
“ at leaft upon a gray horfe, having the fame marks with the horfe ftolen, and be- 
“ ing challenged, rode off in hafte. That being upon this apprehended and exa- 
“ mined, confefled he had fold a horfe as defcribed in the libel, to James Hamil- 
“ ton, and that the horfe fold by him to faid Hamilton, was faid horfe ftolen from 
“ Sir James Juftice, all youutly relevant to infer the fame pains.” 

November 1. 1720. The Lords find, “ That James Inghs, pannel, having, 
“ at the times libelled, ftolen and theftoufly taken away from off the ftreet of 
“ Edinburgh, a mare belongmg to Alexander Brown, tc. and there being a 
“ horfe belonging to John Gibfon, c. ftolen about the time hbelled, from Miln’s 
“ Square in Edinburgh, and the faid horfe, within a few days thereafter, was found 
“ and feized in the pannel’s poffeffion in the town of Tranent, and there being 
“ another horfe ftolen at the time libelled, out of the Cowgate of Edinburgh, 
* and thereafter, within a few days, alfo found and ferzed in the faid pannel’s pof- 
“* feflion, and that he the pannel, when examined thereupon, did acknowledge that 
“ he had ftolen the faid laft horfe, all jointly relevant to infer the pains of death, 
“ and confifcation of moveables.” : 

Auguft 10.1714. The Lords “ find the houfe in Sheriffhall, poffeffed by Ro- 
“ bert Barr, being proven to be broken up, or clandeftinely entered into, about 
“* the time libelled, and the goods particularly libelled being proven to have been 
* in the poffeflion of the fad Robert Barr the {aid time, and that within a few hours 
“ thereafter, the faid goods, viz. the wearing cloaths, or any other two of the par- 

' * ticulars 
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EsET OF THEFT is the receiving and keeping of ftolen 
goods, knowing them to be fuch, and with the inten- 

tion to conceal them from the owner. And this offence 
makes a proper fequel of thofe of theft and robbery, as being 
U Hi in 


 ticulars libelled, being found 1m the poffeffion of the pannels, or any of them, 
«* yelevant to infer the pain of death, and confifcation of moveables.” 
June 20.1715, “ Find the faid pannel, his breaking the houfe of Mrs Fergu- 
“ fon, and robbing, ftealing, or away-carrying the linen cloaths hbelled, about the 
~ time hbelled; or /iparatim, the faid houfe being broke, and the faid ftolen 
“ goods, or part thereof, being depofitat in the hangman’s by the faid pannel, 
“ and bis having of crooked jrons or inftruments proper for opening and picking 
« of locks found about him when apprehended, relevant to infer the pains of 
“ death, and other pains libelled. And ficklike, the faid Lords find the faid 
* pannel his breaking into the thop of Agnes Clark, under cloud and filence 
of night, and ftealing of feveral things furth thereof about the time hibelled, or 
feparatim, the faid fhop beg broke, and the pannel having the goods flolen 
furth thereof, or difpofing of the fame, or part thereof, about the time libelled, 
and his having the faid crooked irons or inftruments proper for opening and 
“ picking of locks found about him when apprehended, alfo relevant to infer the 
“ pain of death.” — 

At Invernefs, May 2, 1721, in the trial of Alexander Maccoull, and others, 
for theft, Lord Dun, “ Finds, that all or any of the thefts hbelled being com- 
“ mitted, and the goods ftolen /oon thereafter found in the poifeffion of the pan- 
“ nels, or either of them, it not being alleged that they were come to the poffef. 
“ fion thereof in a way legal and warrantable, relevant to infer him or them in 


“ whofe poffeffion they were found, guilty art and part of the theft of thefe 
a eee 
goods, 
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in fome meafure a continuation of them, and that which by ' 
its fubferviency to the convenience of the thief, is one great 
means of attaching him to his unlawful courfe of life. 


_ I. Iris the fundamental circumitance in the defcription 
of this crime, that the ftolen goods ‘are received into the. 
offender’s pofleffioa. That the perfon of the thief, -ha- 
ving the ftolen goods with him, is received and entertained 
by one who knews him to be fiach, and alfo knows.the 
quality of-the goods, is likewife a crime, but a different 
one from refet of theft; which requires a fpecial concern of 
the refetter with the aaah a contrectation by him of the 
things themfelves, for the pu1pofe of detention and conceal- 
ment. Not that there may not be proper refet, though the 
thief continue in the houfe: for if the goods be once com. 
mitted to the peculiar care and keeping of the mafter of the 
houfe, as by difpofing of them about his perfon, locking 
them up in his cheft, or hiding them, with his-knowledge or 
connivance, in fome fecret place within ‘his houfe, this‘is a 
contrectation by him, and a clear ground of convittion. And 
on this footing proceeded the interlocutor of relevancy in 
the cafe of Anderfon -and others, in March 1701, and the 
fentence of infamy and banafament upon John Tennant, in 
the cafe of Hutchiefon, Tennant, and others: for in both in- 
ftances the thieves were taken in the refetter’s houfe 2. The 

rule, 


1 As far as concerns Tennant, fae Perna is yn thefe words: “ Find, ‘That John 
* Tennant had the breeches and carabine labelled, and produced, 4n Court, ronceal- 
“ ed im his hoyle, and that he kept a public- houfe for travellers, Proven; and 
‘© finds the pocket-book, produced m Court, to have been concealed, and -fonnd 
“ ‘upon the perfon of the faid Lege , but do not find the property thereof to be 
“ proven to be Robert Bar’s.’ Thele three articles were part of the goods 
ftolen by the other pannels, Huchiefon and Macdougall; who had fentence of 
death. 


-- 
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rule, therefore, is only méant to be delivered thus; that to 
harbour and entertain the thief, whether gratuitoufly, or for 
reward as a publican, he keeping the goods under his own 
exclufive care and cuftody, though with the knowledge of 
the erttertainer, will not involve that perfon as refetter. 

But if the pannel receive the goods into his keeping, it 
feems not to be material upon what footing, or by what 
manner of covenant, this happens 3 whether for his own be- 
hoof, as upon pledge, purchafe, or exchange of them, or 
as depofitary only for behoof of the thief. In either cafe, 
he felonioufly. continues the detention of the property 
from the owner, and does the fame injury alfo to the public, 
by fecuring to the thief the reward of his induftry, and 
heartening him in the trade. 

As to the proof of the pannel’s poffeffion of the goods ; 
no other rule can well be laid down but this, that the 
thing’ muft .be found in fuch circumftances, fom which 
it is prefumable that it was not put there by fervants or 
others without his knowledge, but by himfelf, or with his 
privity and conhtivance. In the cafe of John and Eliza- 
beth Bell, the jury found a certain theft proved, “ and that 
“ part of the goods fo ftolen were found in the repofitories 
“ of the faid pannels in their dwelling-houfe at Fala-dam; but 
“‘ in regard the pannels were fome confiderable. time abfent 
“ from their faid houfe, before the faid ftolen goods were found 
‘ there, do not find it proven that the faid pannels are guil- 
ty, art and part, in the ftealing or refetting the faid ftolen 
“ goods.” 


““c 


2. Ir does not feem to be a necefiary circumftance of the 
crime, that the thing have pafled immediatély from the 
hands of the thief, into thofe of the refetter. When the 

U2 profecutor 
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profecutor has proved the finding: of the goods in the | 
poffeffion of the culprit, and in fuch circumftances as pre- 
fume his knowledge of their the{tuous quality, he has then 
made out his cafe. And when the pannel fhows in exculpa- 
tion, that he had them not from the thref himfelf, but from 
another perfon, he ftill has not a relevant defence, unlefs 
he at the fame time fhow that he got them upon fuch a bai- 
cain, or from fuch a perfon, and on the whole ‘in fuch a 
manner, as outweighs the prefumption againft. him, and 
infers a.lawful way of acquifition. For what if he had them 
from fome member of the family of the thief, or from:a 
confident of his, who got them from-him to keep, but find- 
ing his houfe unfafe, and fearing a fearch, conveyed them 
to the pannel. If, therefore, in the cafe of repeated chan- 
ges of hand, the charge of refet is apt to fail, it is: not be- 


caufe it is incompetent in thefe circumiftances, but by reafon 


Refetter muft 
know that they 


are ftolen Goods. 


>» 


Way of proving 
his Knowledge. 


of the difficulty of the proof, and of the weaker grounds of 
fufpicion, generally Peaking, which that frnation affords. 

3. Tue poffeffion mutt i Ps forth, as a which i iS held i in 
the knowledge of the vicious apetioy: of the thing; where- 
in lies the entire wrong of the act, and the fubftance of the 
charge. Bare fufpicion, therefoie, of the fa, or that the 
pofleflor had reafonable caufe to doubt whether his author 
had acquired the things lawfully, 1s no» ‘tglevant ground of 
conviction of this crime «becaufe in :fich matters the at- 
tention and fagacity. of one man is fo different from that of 
another; and though a perfon may be blameable, he is not, 
however, to be pumfhed, on account of pure heedlefinefs 
or indifcretion. A elias toads oe 

ee | i 
To require, however, that the refetter’s knowledge of the 
quality of the things fhall be proved by direé teftimony 
ta. 
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to the difclofure of the theft to him, would be little lefs than 
to fecure him of impunity ; becaufe ordinarily, from the 
very nature of the fituation, no fuch evidence is to be had - 
nay, from the jealoufy and caution fo natural to people of 
this fort, it will often happen, that no exprefs communi- 
cation ever takes place on: the fubje&. The common and 
relevant mode of pioof is therefore by circumftances of 
real evidence; fuch as the concealment of the goods in 
hidden places, the denial of them to the officers of juftice 
upon their fearch, the attempt to difguife them by altera- 
tion or effacing of marks, theelow price paid for them, the 
inconfiftent accounts given of the manner of getting them, 
and the quality of the goods themfelves, being fuch as thofe 
from whom they were got could not honeftly have obtain- 


ed: of all which it is a powerful confirmation, if the pan-— 


nel himfelf or his author, is of evil fame as a refetter or 
thief. Among other interlocutors which have been given 
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on this principle, notice may be taken of that in the cafe of Jan. 27. & 29- 


Ludovick More, Duncan, and Robertfon ; 3 who were in con- 
fequence 


1“ Find, That any of the houfes or thops libelled having been broken, and 

‘* out thereof goods and effects ftolen, and the {aid ttolen goods, o1 part thereof, 
having been found in fome fecret and concealed places, within or about the faid 

pannel (Ludovick Mote’s) houfe, /eparatzm relevant to infer the pains aforefaid, 

and find, That foon afte: the faid fhops, or any of them, were broke open, and 
out thereof goods ftolen, as faid 1s, the faid Andrew Duncan and James Robert- 

fon, pannels, were apprehended at Relfhiell, and m their cuftody and poffeffion 

were tound jilts, falle keys, or pick-lochs, and that they, the faid pannels,. 

“ when brought before the Sheriff-fubftitute of Lanark, did confefs, that they 
$6 had, about the time libelled, broke open any of the faids fhops, or that they 
were known to difpofe of any of the goods ftolen out thereof, /eparatiun rele- 
vant to infer an arbitrary punifhment.” The verdi& was thus as to Duncan 
and lato “ Finds proveh, That foon after the thops in ‘Hamilton, hbel- 
64 led, 


é¢ 
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fequence conviéted, and adjudged to be tranfported, for 
their refpective guilt as thieves and refetter. 


4. ANOTHER, and no lefs indifpenfible quality of the pof 
feffion is, that it be felonious,—with a purpofe of detaining 
the thing from the owner ; becaufe it may happen, though 
it cannot be a frequent cafe, that a perfon is knowingly in 
poffeflion of ftolen goods with am innocent, or even a meri- 


‘torious intention. But, ordinarily, the vicious purpofe will 


be prefumable, from the fame circumftances of evidence 
which eftablith the pannel’s knowledge of the quality of 
the goods ; fo that when this has been proved, it will ra- 
ther lie with him to fubftantiate, in the way of exculpation, 
and as he beft may, the innocent or laudable view of his 
wittingly detaining the ftolen property of another, 


5. In thefe feveral articles, the crime of refet has a near 
agreement with that of theft : And this, in fome inftances, 
may rife fo high, as to maké it matter of debate, whether 
the refet does not argue, and in fact amount to a participa- 
tion of the theft itfelf. Ifcwo pick-pockets are plying their 
trade in different quarters of a market-place, and one of 
them runs off with a purfe, and in pafling conveys it to the 
other, who keeps and carries it away ; this refetter, if he is 
to be called fo, is truly art and part of the theft: becaufe 
he is there to affift if there fhall be occafion for it; he is 


privy 


“ Jed, were broke open, and out thereof goods were ftolen, the faid Andrew Dun- 
“‘ can and James Robertfon were apprehended at Belfhuell, and in the cuftody and _ 
“ poffeflion of the faid Andrew Duncan were found yilts, falfe keys, and pick- 
*¢ locks, and that both the faid pannels, when brought before the Sheriff-fubftitute 
“6 of Lanark, did confefs that they had about the time libelled broke ‘open the 
* faid fhops at Hamulton,” 
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privy to the tame and cireumftances of the particular fad; 
and is concerned ip, and continues the immediate act of re- 
moving the thing from the owner’s power, The fame feems 
to be true, if a perfon, having ftolen a pack of goods from a 
waggon on the ftreet, fhall flraightway repair with it to the 
neighbouring honfe of a known thief, who beftows it in his 
fecret repofitory, and afterwards receives part of the con- 
tents for his affiftance. In thefe and the like fituations, ow- 
ing to the continuity and near connection of the two atts, 
they are confidered but as one; and the receiver, by his 
concern in the pariscular deed, is held to be not only fuch, 
but more properly an acceffory to the theft itfelf. Perhaps, 
though he has not fully explained himfelf, it is to acts of this 
defcription that Mackenzie applies the term of immediate re- 
jet2, in that paflage where he fays that it is punifhable as theft. 

| Be 


1 Anne Robertfon was charged with theft and re(et, 5th July 1727, on this 
narrative * That James Moffat having ftalen a box, from a cart on the ftreet of 
Edinburgh, he ran with it, Ytraight-way, to her houfe , where, after he had told 
her how he came by1t, fhe took him to a private placein the houfe, broke open 
the box, and got a thare of the contents. There 1s this paffage za the information 
Sor the profecutor: “* The lawyers for Anne Robertfon contended, that the fag 
“ Jaid againft her inferred only refet of theft, and not theft itfelf, and therefore, 

| © before fhe could be found guilty of refet, the theft itfelf ought firft to be pro- 
“veniee o 

“ “lo which it being anfwened, that the libel as to her being complex, both 
“ astozefet and theft, the Lords by their interlocutor found, that by dividing 
“ the goods mm her houfe, and in her prefence, and drawing her fhare thereof, 
“* there needed no theft be previoufly proven in order to infer the 1efetting upon 
“her, and accordingly the debate procecded againft her as guilty of the theft, on 
“ art and part, as well as Moffat, feeing 1t was offered to be proven, that fhe ace 
“ tually drew her fhare of ithe goods.” There as, however, no fuch interlocutor 
in the reourd: Probably it was anly the expreffion of an opmion. , An aé of in~ 
demnity prevented any farther trial. 
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Be this as it may, it is certain with refpect to thofe cafes, 


_ where the immediate receiving of the flolen goods is coupled 


Nov. 25. and 
Dec. 3. 4. 1728. 


Poffeffion; if 
prefumed to be 
as Thief or Re- 
fetter. 


to a previous knowledge of the particular deed, and to any 
Sort of afifiance' lent towards the perpetration‘of it, that 
the charge of refet’can with no ‘propriety be made-ufe of, 
This I fhall illuftrate by the cafe of Anderfon and Marfhall. 
Anderfon was a vagabond or gypfey. Marfhall kept a houfe 
of refort for vagabonds. And both were charged as art and 
part of a robbery committed on Bailie Rule, early in the 
morning, upon: the highway near Marfhall's houfe. It 
appeared that Anderfon and other gypfies were lodged in 
Marfhall’s barn on the night of the robbery, and that Mar- 
fhall knew of Rule’s. intention to pafs that way with a fum 
of money, and communicated this to Anderfon. Anderfon 
rofe in the night from among his comrades, then afleep in the 
barn, ftepped out at a window, almoft naked, and having rob- 
bed, Rule a fhort way off, returned to his quarters; where he 
threw in his ftaff at the window. At this moment, thofe with- 
in heard Anderfon in converfation with Marfhall ; Anderfon 
defiring him'to take care of the money, and Marthall affu- 
ring him, “ that it was as fafe as his fhirt.’? Thefe were the 
chief features of the cafe; upon which the Court found it 
relevant to infer death and confifcation of moveables againft 
Marfhall, ‘his having been guilty, art and part, of the fore- 
“ faid robbery, by outhounding, refetting, or ratihabiting 
“ the fame.’? He was accordingly found “ guilty, art and 
“ part, of faid robbery, by outhounding and refetting ;” 
and had fentence of death along with Anderfon. 


In like manner, it may fometimes be matter of debate, 
upon the poffeflion of the goods as proved, whether it infers 
guilt of theft or of refet. Now, as to this; in every cafe, 

the 
t 
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the whole circumftances of the faé are to be weighed. But 
in general, if there be nothing farther to elucidate the mat+ 
ter, and more efpecially with refpeét to thofe cafes, where 
the time and place of finding are not remote from the time 
and place of theft, fo as to give countenance to the belief 
of achange of hands; there feems to be no ground in law 
for prefuming that the pannel has the thing as refetter, ra- 
ther than as thief. Or rather there feems to be reafon for pre- 
fuming the other way; becaufe if he truly got the thing 
from another perfon, he has it in his power to fhow this; 
and with him, in thefe circumftances, the burden naturally 
lies of proving this, or any other defence, that is exclufive 
of the charge of theft. On this ground judgment feems to 
have gone in the cafe of Murdifon and Miller, in which the 
verdict was confidered by the Court as a f{pecial finding of 
the feveral facts of poffeffion, effacing of marks, and Uae 
like, which are related in the libel. 


6. NexT of. the pains of this offence. By the old ftatute 
of Alexander II. c. 21. the refetter was to be held and punith- 
ed as the thief. And Mackenzie has faid, that this is ftill 
the law with refpe¢t to that fort of refet 2, but not very well 
explained by him, to which he gives the name of immediate. 
Alfo it is certain, that in the cafe of Anderfon, Frafer, €¥c. the 
libel was found relevant to infer death, as well againft An- 
derfon, who was charged with refet only, as againft Frafer, 


X. who 


* “© Qurcungue fur tum ablatum ferens fefcepit, in numero furum furantium hit 
 beatur, et frml: vindi@e tencatur fulyacere.” 
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who broke the houfe, and brought the goods to him. £ 
find too, that in feveral of the older pleadings, the two of- 
fences are curforily fpoken of, as being of the fame degree, 
and punifhable with cial pains. | 

Yer I cannot iugover’ that in- any one inftance, judg- 
ment of death has pafled ona refetter, not even on a com- 
mon refetter, and much lefs for a fingle offence. And 
not only fo; but fundry cafes are to be found where the 
diftin@ion is made between the thief and the refetter, 
by inflicting death on the one, and only arbitrary pain on 
the other. This was done in the cafe of Tennant, who 
had fentence of banifhment and infamy, for refetting the 
goods in his houfe, which Hutchiefon and Macdougal were, 
upon the fame libel, condemned to die for ftealing. The 
like rule of judgment was followed in the cafe of Archibald 
Stewart and Charles Gordon: For Stewart had fentence of 
death, being convicted of two acts of houfe-breaking; and 
Gordon, convicted of refetting the articles, and to a great va- 
Ine, carried off from one of thefe houfes, was fcourged, and 
tranfported for feven years. It is to be obferved too of 
both cafes, that the refet was in the courfe of the fame night 
in which the things were ftolen. A ftill ftronger inftance 
occurred in a trial at Jedburgh, before the Lords Hailes 
and Henderland, in September 1786. This verdict was re- 
turned againft John eas and Thomias’ Martin, indi@ed for 
ftealing 


~ 


1 The apt is againft Anderfon as refetter only. After relating the houfe- 
breaking, as committed by Frafer, Duff, and Millar, the libel proceeds thus; 
* All which ftolen goods were receipt by the faid Alexander Anderfon in his 
“ houfe near Snelup, where the faid A illiam Frafer, Thomas Duff, and William 
** Millar were apprehended within two days thereafter, having the faid ftolen 
* goods in their cuftody as they were divided among them.” The interlocutor 
“ finds the fame (libel) relevant againft Frafer and Anderfon to infer the pain 
* of death.” The other pannels were boys; and as to them the felevancy was 
limited to an arbitrary pain. Anderfon was not convitted, 
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ftealing and refetting horfes: ‘ Find the faid John Clerk 
“ ‘cuilty of ftealing and carrying away all and every one of 
‘«< the mares and horfes mentioned in the faid criminal libel : 
“ Bind it not proven, That the faid: 7 bomas Martin is guilty 
“ as actor, or art and part, of ftealing and carrying away any 
“ of the forefaid harfes; but by a plurality of voices find it 
“ proven, That the faid Thomas Martin is guilty of refet of 
“ theft as to the bor/fes mentioned in the faid criminal libel, 
“ which were ftole and carried off by the faid John Clerk 
“ from William Wilfon and fifters, Robert Wingate, Andrew El- 
“ Kot, and Fames Thorburn.” Now, on this verdict, which, 
as to Martin, is a conviction of four acts of refetting ftolen 
goods of fome value, that pannel had fentence to be fcourged 
and tranfported, at the fame time that Clerk, the thief, hace 

fentence of death. 
fr is a confirmation onthe fame fide, that in the cafe of Mur- 
difon and Miller, the opinions of the Judges affume and im- 
ply, though they do not diredtly lay it down, that refet of 
theft, and even repeated refet, (for fuch in this cafe it would 
have been), is the lower crime, and only liable to arbitrary 
pain. Moreover, notice may be taken of the ftatute 1587, 
é: 110. touching the féllers of gudes pertaining to malefactors, 
which punifhes thofe offenders, who feem to be at leaft a-kin 
to refetters, with banifhment only and confifcation of move- 
ables, "Faken together, thefe things confpire to beget a doubt, 
whether, for proper refet, and although guilty of repeated 
acts, a: perfon may warrantably be punifhed with death; and 
whether thofeauthorities, which may be alleged on the other 
fide, are not rather to ie underftood as applicable to fuch. 
cafes only, where the pannel may be confidered as alfo ait 
and part of the theft. In itfelf too, fuch a ‘diftinétion, 
in the punifhment of thefe crimes feems to be a reafonable 
A 2 thing.. 
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thing. For though the one courfe of life may be little lefs' 
pernicious than the other, which it fo much forwards and 
encourages, yet there is a material difference of boldnefs 
and wickednefs between the ‘actual enterprife of theft, and 
the mere keeping of things which have already been taken 
away". That the higheft arbitrary pain may be inflicted, 
is not the fubject of difpute. 


, 


Ir it were even true that the thief and refetter may fome- 
times be punifhed alike, yet ftill a diftinction would be ne- 
ceflary to be obferved with refpect to thofe thefts which 
are attended with aggravations. For whether the aggrava- 
tion be by the habite and repute, or the repeated guilt of the 
thief, or even by the violent or deliberate manner of the 
particular act, thefe dre qualities which affe&t the thief only, 
and not the refetter; whofe act of detaining the flolen goods 
is diftinét from the theft, and who, though he underftand 
in general that the thing is res furtiva,, may, however, be 
utterly ignorant of the particular way in which it was fto- 
len. The refetter, therefore, and his act, muft be judged 
in this refpect by their own proper qualities, according to 
the value and nature of that which he has refetted, the re- 
petition of the act, and the fame and repute of the man. 


7, Now a few words refpecting the profecution of the 
refetter ; which, according to Mackenzie, cannot take place 
till after conviction of the principal thief>. That, in a 

certain 


= On the 4th March 1751, Richard Begbie, convicted of three atts of refet, 
on his own confeflion, was fent to the correéction-houfe for three months, and ba- 
mufhed Scotland. 
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certain fenfe, fuch a rule had once been received, feems in- 
deed to be fufficiently vouched. It. is laid down generally 
in the ftatutes of David II.-c. 29. de receptatore alicujus ma- 
lefactoris, that he thall not be tried till after the malefactor. 
And in the cafe of John Currour, inditted for refetting flo- 
len theep, this plea being moved, “ The Juftice fand the 
“ fame relevant.’? It is again fuftained in the cafe of John 
Douglas and Agnes Muftard his fpoufe; and ftill more point- 
edly, in the cafe of James Clerk, “ broufter at the Weft Port 
““ of Edinburgh,” where the Juftice finds, “ That be the 
« inviolabill pra&tique of this judgment, the principal fteal- 
“ er man be firft difcuffic before the receipter can be con- 
SOV CT Cams 


TueEsez judgments were, however, all of them given undet 
certain modifications, as relative to the cafe of the principal 
thief being known, and neither brought to trial, nor even 
called and outlawed. The argument.in the cafe of Douglas 
carries the plea no farther, and the Juftice affigns his reafon 
for his interlocutor, “ in refpect nae diligence is ufit againft 
‘* the faid Margaret Ahannay,’’ who was the principal thief. 
The reftraint, therefore, went only thus far, that the thief, 
if known and in cuftody, was in the firft place to be brought 
to trial; and if not in cuftody, was to be outlawed for non- 
compearance. But that if the thief were unknown, or were 
dead, or were abroad, or could not be taken, the refetter was 
to efcape unpunifhed; this would not have been reafonable 
in itfelf; nor does it appear from our records, that any fuch 
rule was ever eftablifhed'. Such as the rule was, it has 

| long 


1 
t In the cafe of Graham, 18th December 1663, to which Mackenzie refers 
43 & confirmation of the rule, the verdict was refcinded on a quite feparate 
ground, 
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long been thus far relaxed in pradtice, that the thief and re- 
fetter may be tried at the fame time, and upon one libel’: 
as was done in the cafe of Anderfon and others in 1701; of 
Ludovick More in 1726 3 of Stewart and Gordon in 1785 ; of 
Clerk and Martin in 1786. It is alfo competent, (and in 
this comfe the objection is in a great meafure avoided), ta 
lay the libel with-an alternative charge of theft and refet, 
or one or other of them, as in the opinion of the jury the 
fad fhall turn out to be. This was done in the cafe of © 
Murdifon and Miller, in 1773, and in that of Macdonald 
and Jamiefon, where it was objected, that fuch a charge 
was inept and inconfiftent. But this objection was repelled. 


ground, wiz That it was difeonform to the charge, the one being for theft, and 


the other for refet. 


This queflion was again debated in the cafe of F rancis Mellum, 2141 February 
1676. Batthere “* The Lords declare, that they do not give anfwer to the de- 
* fence founded on refet-of theft, becaufe it 1s not Lbelled im the fubfumption. 
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CHAPTER IV. 


OF WILFUL FIRE-RAISING AND MALICIOUS MISCHIEF. 


‘TExt after theft, houfe-breaking, and ftouthrief, the 

chief ways in which property may be taken away from 
the owner, we thall attend to thofe offences by which it 
may be wilfully daniaged or deftroyed. 


I, Iv may be affirmed with refpet to every act of great 
and wilful damage done to the property of another, and 
whether it be done from malice or mifapprehenfion of 
right, that it is cognifable with us as a crime at common law; 
if it be done, as ordinarily happens, with circumftances of 
tumult and diforder, and of contempt and indignity to the 
owner. For inftance: to enter a perfon’s lands with a 
convocation of fervants and dependants, and caft down the 
houfes, or root out or fpoil the woods, or throw open and 
deface the inclofures ; to break down in the fame fafhion 
the fluices and aquedudts of a mill; to break or burn 
the boats and nets at a fithery; to tear and deftroy the 
peats, turf, and feuel, in a heath or mofs; all thefe are com- 
petent articles of dittay. The fame is even true of the 
bare ufurpation of poffeffion, though without any great da- 

mage 
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mage done to the property, if it be accomplifhed by-the' 
fhow of a mafterful force; fo as to have in it a mixture of 
riot, as well as of moleftation or intrufion., 

THE cafting down of houfes was found relevant in the 
cafe of Donald and Charles Robertfons. And it was again 
found relevant in the cafe of William Leitch and others; as 
was alfo the charge of tumultuoufly intruding into the pof 
feflion of the purfuer’s lands, threatening his herds, beating 
and hounding off his cattle, confuming the pafture, break- 
ing the turf to build folds, and other the like aéts. In the 
cafe of Mungo Grant and others, it was found relevant, 
that, with an armed force, he had intruded himfelf into 
poffeffion of the houfe of Caftlegrant ', and excluded the 
lawful poffeffor. .And the like judgment was given on the 
ibel, at inftance of Glafs of Sauchie, againft Monro of 
Auchinbowie and others, his, baron-officer and tenants, for 
pulling down a dam-dike, of which the purfuer had been in 
pofleffion, and thereby /etting bis mill; that is, ftopping it 
through want of water*. The libel im this cafe was laid up- 

on 


1 The Lords “ Find, That the purfuer, having the poffeffion of the houfe of 
“ Caftlegrant, by having the keys thereof, and by having his turniture and fer- 
‘+ yants there, and the faid Mungo Grant, &c. their or either of their going, 
“ about the tume libelled, and entered the houfe of Caftlegrant with armed men, 
“ and refufing the purfuer accefs thereto, relevant to infer an arbitrary punifh- 
“ ment and damages” This aétion was after wards deferted. 


2 The Lords “ Find the pannels, all or either of them, about the time libelled; 
“ their pulling down, or afliting to pull down, and utterly deftioy, the dam- 
“ dike bbelled, and thereby entirely diverting the water from Sauchie’s mills, 
and the ufe of it from the mulls of the other purfuers, who bad been in poffeffion 
“« thereof, by cleanfing, redding or repairing the aqueduct running from Loch 
Coulter, before it fall into the water of Bannockburn, whereby the, purfuers 
their mulls were laid wafte, or put from going, 1elevant to infer an arbutrary 


‘ “ punihment. 


ca 
- 


e 
rs 


, 
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on poffeflion rather than right, and the: jury having found, 
that, thoiigh for fyme years the purfuer had been in poffeflion 
of the dam-dike, yet the pannel-had formerly been.in ufe to 
open a*breach: in it, and to fet the mill at pleafure; whereby 
the pofleffion was fluctuating ; the iffue was only ina fenterice 
to repair the dike, and abftain from pulling it down in fu- 
ture, without ‘order of law *. : P 


> 


Tue purfuer in the following cafe was more fuccefsful. 
Rigs” of Morton purfued John Trotter of Mortonhall, for 
coming, with a number of accomplices, fome of them armed 
with invafive weapons, to the precincts of his houfe at Mor- 
ton, ind there entering his nurfery grounds, and treading 
down the plants, deftroying the turf prepared for a bowling- 

green, 


» 


4 ¢ 
* punihment againf? all and every one of the pannels, and reparation and damages 
* againft'thé pannel Major George Monro himfelf ;-and {uftain the defence, that 
* the Major, or tus predeceffors, were in ufe’to bring the water libelled to the 
“ fervice of his own mull of Auchinbowie, fo as ta fet Sauchie’s mill entirely, re- 
“ Tevant to clide the faid libel and conclufion thereof.” Judgments to the fame 
purpofe, refpetting a mill, are in Balfour’s Prattics, p. 494 c. 6. It may be ob- 
ferved, that a defence was pled for the baron-officer and tenants, as perfons 
acting on. the command of a, {uperior. But even tn a cafe of this fort, the lbel 


was held relevant agatnft all and every one of the pannels. 
Y ( 


1 “ Found it proven, That Mayor George Monro of Auchinbowie, and whole 
“other pannels, are guilty of pulling down the dam-dike hbelled, and thereby 
“ wholly. diverting the ,water of Loch Coulter, fo as entirely to fet Sauchie’s 
“mill, and farther, finds it proven, that Sauchie, Bannockbuin, and Polmaes, 
have been in poffeffion of the fuid water, by cleaning, redding, and repairing 
“ the aquedu, running from Loch Coulter, before it fall into the water of Bans 
“ nockburn , and farder, finds st proven, that the tenants and fervants of Au- 
chinbowie's predeceffors were in ule, as oft as they had occafion, to bring down 
the faid water of Loch Coulter to the mull of Auchinbowie, fo. as entirely te 


» “ fer Sauchie’s mill fiom going, except the lait twelve years.” 
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green, and tearing and cutting that part of, the, turf, which ' 
was already laid. ‘: This was foimd a relevant charge, and 
the pannel, being conviéted : (exepting as ta the nurferies), 
paid the fum of: L. 40, of fine)- ‘damages, and expences: ; 

-On the 13th of July 1730, Henry Trotter of Mortonhall, 
was profecuted by Lord Sommerville, for: caufing his a 
vants violently beat down part of the purftier’s feat, or loft 
in the church of Libberton; which appears to have been 


* done on account of-an -alleged encroachment on. the feat 


which pees to the pannel:3. iThe purfuer hada favour- 
# able 


— . 4 2 F3 


cae * 


ba <F ind the faid pinneh, or any, of therh, their entering the Pea of the 
“ ,faid Mr Thomas Rugg hs houfe at Morton, where, lus family refided for the 
“ time, (and qutting the turfs), and cutting t the turfs that were Tying ready to 
“ be laid in the complaines’s bowling-green , or /epar atim the {aid pannels, or ei- 
“ ther of them, their tearing up and deftroying the turfs, or any part thereof, 
“« that were-already leid in the faid bowhng-green , or /eparatzm the faids pan- 
* nels, or eithe: of them, their treading down and deftroying the complaincr’s 
“ nurferes there, all about the time.libelled, relevant to anfer an arbitrary pu; 
“* nifhment, damages, and expences.” 


* Trottet entered 2 proteft againft this featence,~ for remead * a to King 


© and Parhament.” . 


3 AS Julyr14 3055 6*° ‘Find, That Henry Trotter of Mortonhall, ‘pannel, 
“ having ordeied his fervants, o1 others, to beat down a feat or ‘loft, or any part 
 theieof, buile by or for the behoof of James Lord Sommerville, purfuer , and 
« the f{ervants, or otters, fo ordered by the pannel, having, at the time and place 
“ hibelled,' violently beat down the faid feat or loft; or any part thereof, or that 
“ the pannel svas art and part of the Ladd ps relevant to infer an atbitrary' pu- 


2s - t t Ps Shen f.> 


“' nifhment” 
The hbel’ begins thus+'“ “Phat where by the laws of this and all other well 


“ governed realins, all nots, and violent mvaGon ofproperty or poffeffion, and 
“ ‘atrocious’ real inyurtes, fuch as the pulling or beating down with axes, ham- 
“ mers, or fuch other Ike inftruments, the ‘feats and lofts in churches: belonging 


“to any of out fubyeéts, or decorements put pon er. for be: decent sai oe 
hws a oO. 


1 ae a: 


AGAINST: PROPER T Y. 


able verdiat; and the pannel palpi, of fine, damages, 
and:expencés., . Pee he 28 Ercan 

Tuesz may ferve as a. {pecimen. of ie courfe of practice 
in times paft,i(for of late years the civil courts have more 
commonly been reforted to for redrefs of fuch injuries), 
with »refpeé to violent or tumultuous moleftation, intrufion, 


or invafion. of property. — , | Bes 


_ Upon the whole of them, thefe things feem to be obfer- 
vablew x. Itewill not acquit the pannel, that there is a con- 
troverfy between him and the purfuer concerning the mat- 
ter of. patrimonial right, (as happened in every one of the 
inftances which have been quoted,) and that he proceeded 
in the belief of a civil wrong, previoufly committed by 
that perfon againft him. For he is not excufable in forgetting 
that the courts of law are open to his complaint. 2. It is 
grounded in the fame reafon, namely, the due regard to the 
order and tranquillity of Society, thatthe pannel fhall 
equally be convicted, whether it be that he interferes with 
the property of another, or only with his ftate of peaceable 
and lawful pofléffion. For neither is this to be broken but by 
the order of law. This rule efpecially appears upon the terms 
of the interlocutor in the cafe of Monro. 3. That which law 
in fuch debates chiefly regards, is not fo much the patri- 
monial damage fuftained, (which in moft of thefe inftances 

ye was 


“ of the faid feats, lofts, or churches, 1n a riotous, mafterful, and lawlef{s manner, 
“ by affembling any number of perfons together, armed with the inftruments a- 
“ forefaid, which might bave occafioned tumults and gieat diforders, and had 
“* fatal confequences, are crimes of a high nature,” te, = 

It appears, that the act which gave occafion to this libel, was the pulling down 
of a Dorick pilafter an Lord Sommerville’s feat, which, as Mortonhall alleged, er- 
croached upon his feat. It was aggravated, in being done a day o1 two before 
the difpenfation of the facrament. - 
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was but trifling,) ‘as the infult both to the public and the in- 
dividual, by the violence and tumult with which the: thing 
is done. Hence, on occafion of the above controverfy .be- 
tween Rigg and Trotter, the latter having recriminated, un- 
der the pretence that Rigg had ‘raifed the turf for his ‘bow-, 
ling-green from a fpot of land which belonged to Trottef, 
but without fpecifying any circumftance of violence or dif- 
order ; this was held to refolve into a queftion of trefpafs, 


. ©¥F controverted marches, and to be no-relevant ground of 


Aug. 2. 11. 
1714. 


Poifoning of 
cattle, fheep, t¥e, 


Nov. §. 1600. 


‘a criminal charge. In like manner, upon a libel againft Sir 
James Dunbar and others, which bears a charge of fundry 
ufurpations and iniquities committed by the pannels, ,one 
article is difmiffed for this reafon, that no qualification of. 
iolence is fet forth 1, 

Tuis limitation is, however, only applicable to the cafe 
of inconfiderable injuries to property, or to fuch as may 
have been done by the pannel under .the mifapprehenfion of 
right. For if any one go and poifon his neighbour's dogs, 
fheep, or cattle, or mangle them by cutting out their tongues, 
breaking their limbs, or the like, certainly: this is a crime, 
and punifhable with fevere pains, though he proceed ever fo 
fecretly in the execution of his wrongful .and malicious 
purpofe. Nay, I find that for the poifoning of poultry, 
Thomas Bellie, burgefs of Brechin, came in the King’s will, 
and was banifhed under pain of death; having mixed 
arfenic with dough, and thrown it down in the court-yard 
of his neighbour, Janet Clerk, to poifon her fowls; whereby 
fome of them were killed. 

a. THIs 

1“ As alfo, find the fecond article, wz. That Forfyth did by himfelf, or by 
“ order of Sir James Dunbar, poffefs a part of the lands fet to the purfuer, and 
‘“« wherein the purfuer had been in poffeffion, not relevant in a criminal procefs, 

“" no vighence being dsbelled, without prejudice of any civil aGion as accords,” ” 
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Tyrs judgment proceeded. on the common law. But in 
certain inftancées of wilful mifchief, which are more alarm- 
ing by the high damage which attends them, or by their 
frequency, and the eafe with which they may be done, it 
has been thought proper to ftrengthen the protection of the 
common law,:and to deter the malicious by the dread of a 
higher and ftatutory pain. - This\is true of the breaking or 
deftroying of ploughs, or plough-gear, in time of tilth; of 
the killing,,goring, or houghing of oxen, horfes, or other 
cattle, at the fame feafon, or in time of harveft-labour ; and 
of the breaking and deftroying of mills; all of which of- 


fences are, by thefe ftatutes, punifhable as theft, and with. 


the pains of death.. The phrafe of “ uther cattel,’? which 
is ufed in the firft of thefe laws, was, in one inftance, ap- 
plied to the killing of fheep; and three perfons, George, Wal- 
ter, and Ingram Scott, were, in confequence,. condemned to 
die. But it.may, be. doubted, whether this is a found con- 
ftruGtion of that ftatute, which, even with refped to the 
kinds that are exprefsly mentioned.in it, feems anly to be 
applicable to.the feafons of labour. Other. ftatutes, which 
make the like provifions as to. the. killing of game, the cut- 
ting of trees, the breaking of dovecotes, and the like, were 
formerly taken notice of under the head of theft. 


II. Bur by far the moft important article which falls under 
the general -head of malicious mifchief, is the crime of wilful 
fire-raifing; to which I have aligned a place in this Chapter, 
as ordinarily~intended to do a patrimonial injury, though it 
may be, and fometimes, but more rarely, hath been direc- 
ted againft life and perfon too. Take it in any view, it is 
always a crime of: the firft degree; on account of the dread- 
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alarm which attend it, the impoflibility of guarding againft’ 


_it, and the pure and deliberate.mialice of the AEE 


and way of execution, | ae a 

Tue laws of all countries have therefore: confented in 
dooming the fire-raifer to death ;: as well as thofe of feveral 
have ordered him to perifh. in‘ fome yncofamon and mere 
cruel mode of execution. The Roman law,:if he were a perfon 
of low condition, allowed him to be expofed to wild beafts ; 


and ‘in certain other cafes, “ ignsnecari sabetur'®.” This - 


fort of retaliation was alfo:adopted in the :laws of the Vifi- 
goths, and.of fome others ofthe barbarous nations.; ‘with re-~ 


~ fpeét to him at leaft who raiféd fire within 2 towi:or village. 


The fame law was proclaimed for the:German empire, by a 


_conftitution of Charles V.; ‘and, as Carpfovius fays, it was 


the general rule of his time in'Saxony,, for fire-raifers of eve- 
ry degree and condition ?, “ igne cremandos effet”? 

Wiru us in Scotland, we Gnd that ae Trova Majeftarem; 
likened the crime of ‘fire-raifing to that of murder, and or- 
dered that it fhould in all’ points be proceeded in, treated, and 


brought to iffue as fuch. : Butinot content with this feverity, 


which had proved infuffictent in thofe diforderly times, the 
Legiflature, firft by ftatute 1426, c. 75. and afterwards, more 


fully, by ftatute'r528, c. 8. ‘raifed the crime of fire-raifing, at 


leaft in certain cafes, to the rank/oftreafon. . “The auld 
“ lawes, (it fays), fhallibe keeped with this addition, that 
A quha cummis and burnis folkes in ) their houfes, and all 

Z th © burninges 


4 i 


1 L. 9. et 12. aug. De Insti &o Li a8) No. ¥2/ a De Penis, 


*: OES Vifig. lib, 8. tit. 2. No. I. wm oatce cnet p-22 up 


‘ 
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“ burninges of houfes and cornes, and wilfull fire-raifings, 
“ be treafon, and crime of lefe. majeftie.”’ . 
i 4 

Ow1ne, either to inadyvertency,. or to fome reafon which Pains of Fire- 
cannot now be affigned, this. ac was not printed in the anit 
Black A@ts, or firft edition of our ftatutes ; which omiffion to - 
fupply, fpecial order was given to print it, by the ftatute 
1567, ¢- 32. And thus it happens, that in all the later editions, 
this law is found .inferted both in its proper place, as a fta- 
tute of the year 1528, and alfo as a ‘renewed act of the year 
1567, being the ad immediately following that which gives 
order for the printing. But in this renewed form, the law: 
is inaccurately given, both as-being referred to the year 1526, 
in which there was no Parliament, and by the omiffion of 
the words “ and all burninges of houfes;”” whereby the fenfe 
of the enactment is maimed and confounded. This 1s the 
more material to be taken notice of, as Mackenzie in what 
he fays..of this crime, having attended only to the renewed, 
and not to the genuine ftatute, has been led into difficulties, 
and indeed miftakes, refpecting the extent and application 
of the. law. 

BrsipE thefe two, there is an intermediate flatute, the 
act 1540. €..118.; which chiefly relates to the burning of corn 
in ftacks or barns, and on the whole feems to have been in- 
tended, not for taking away the pains of treafon formerly 
ordained, (as Lord Royfton fuppofed), but for difabling the 
King to pardon the offendérs in this fort, or even to com- 
mute the:‘lawful pains. of their tranfgreflion for any thing 
lefs than banifhment t. It is not.clear, that this was even 
meant to be a perpetual law; and we know, that it was no 
better obferved than .thofe other ftatutes which made the 

like 
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like provifions: with refpeé&:to murder, and other ads: ‘of 
violence to which thofe times wereraddi@ed.’ 


Tue pains of treafon were ‘afterwards, by ftatute 1 592, 
c. 148. extended to the burming of coal-heughs. But by the 
act of the 7th Anne, c. 21. the laft which relates'to the 
pains of this offence, and the fame which extends the Eng- 
lith treafon-law to Scotland, fire-raifing, in all the inftarices 
which had been: raifed to the rank of treafon, was again 
lowered to the ordinary condition of a capital eee and 
was ordered to be proceeded in and tried as fuch. : 

So ftanding the law as to the punifhment of fire-raifing, 
let us next attend to ane charaéter and lawful defcription as 
the crime. 


1. WE have to remark the diftinétion between the pro- 
per and capital crime of fire-raifing, and the attempt to 
commit it; which lies in this, that the fire muft mot only be 
applied, but applied with fuccefs, to that which is meant to 
be deftroyed. "Though: our opinion of the offender may be, 
the fame, it is not however fufficient authority in law for 
paffing fentence of death on him, that he has taken the laft 
ftep, and done his utmoft towards’ the perpetration of his 
wickednefs, as’ by kindling his matches, and tofling them 
among the:corn, or upon the roof of the houfe ; if in fact 
his deftru@iive purpofe has not been accomplifhed. Probab- 
ly it was on this account, that no fentence followed in the 
cafe of Barbara Phinnick, who, as ‘appears from the proof, 
being left alone in her mafter’s houfe, had torn a bed-quilt, ' 
and placed it under a bed, with a burning candle in the 
middle of it, and had then gone abroad and locked the 
doors, with intent certainly to deftroy ate houfe: but which 

a | purpofe 
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purpofe failed to take effet, neither the bed being fet fire i 
to, {awing toa bed-tick of leather), nor even the bed-quilt 
being quite confumed, and the boards of the floor only be- 
ginning to be tauched, when the difsovery was made '. 


sf ‘ 
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Bor this rule equally requires to be guarded on the other Burning of any 


fide: for we fhould form a very falfe, and no lefs unreafon- 
able notion of the law, if we fhould conceive that there is no 
fire-raifing. without the abfolute and complete deftruction of 
the thing or tenement, ta which the fire is put. Certainly 
the crime is as much committed, if one flack in the bain- 
yard, or any diftind portion of the houfe is deftroyed, as if 
the whole were confumed, according to the pannel’s in- 
tention. ‘This pofition, (if there be occafion for authori- 
ties to confirm it), is announced in the interlocutor in the 


Part 1s {ufficient. 


cafe of Stuart, Mill; and Brodie, as alfo in that of William Juy 27 17%3- 


and Alexander Frafer ?. 


Not only fo; but in the judgment of law, the pannel 
fhall be held to be guilty of no lower crime, though no ftac 
) Z in 


, 


* The jury however found her guilty “ of raifing of fire within the houfe of 
“ James Stamfield,” 


2-4 And fparatim find their fetting fire to the faid houfe of Inchdruer, by 
“ which the fame or part thersof was burned, alfo at the time forefaid, hkewnfe 
“ selevant to infer the pain of death.” Interlocutor in the cafe of Stuart, 3d 
Auguft 19713. | 

In the gafe of Frafers, “ Find the fad Wiliam Frafer alias Oig, and Alex- 
“ ander Frafer a/zas Oig, pannels, or either of them, their having, the time li. 
“ belled, wilfully fet fire ro Mr Patrick Robertfon’s barn, or cofn's in his barn- 
“* yard, whereby the faid barn or corns, or part of them, were burnt or confu- 
“ med, &c. relevant to infer the pain of death.” th November 1720. . 


O&. 21. 1720. 


Is fufficient, if 
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in the barn-yard, ‘nor. chamber of’ the tenement: Be confu- 


med, if, properly. fpeaking, the’ fire hath once laid ‘hold of, 


or been raifed in. the premiffes'; fo.as to’occafion alarm for 
their fafety, and put them in plain dangér of.!the farther 
progrefs of the flames *. For, as the very appellation of the 
crime ihdicates, it is not the crime of burning,. on deftroy-- 
ing by fire;-but.of fire-rai/ing ; and agreeably to that ftile- 
the flatute 1528.not only declares alk: “-durnimgs of houfes.and 
“ corns,.* but alfo that “ wilful jiré-raifings" thadl be treafon. 
If therefore:the fire hath once faftened:.on theifubjéd, and 
is only, by timely ‘difcovery' prevented . from {préading, far- 
ther, the capital offence is:here.committed,.though- no) ma~ 


. terial damage.has enfued. This'was the defcription of the 


July 23. and 
Aug. 16 57411. 


- 


Fire muft be 
raifed wilfully 


cafe of Margaret NicoHon, who was charged to: have kind- 
led fire, but which: was:almoft, inftantly difcovered. and .ex- 
tinguifhed, in three different. pafts' of the thatched roof of 
her mafter’s houfe. But the profecutor reftriéted his con- 
clufions to an arbitrary pain; and the pannel agreed to be 
tran{ported. At yt b Cle 

2. THE only other, but an indif{penfible quality of the adt, 
as being that circumftance wherein the guilt of it entirely 
lies, is that the fire be raifed wilfully ;, that is-to fay. out of 
malice, and on purpofe to doa neighbour haim. If it be 
kindled reckle/sly, or from mifgovernance, according to the 
phrafe of the old ftatute 1426, c. 75. the greateft feverity 


that c can be se, WEN ASIEN the HVE from the faulty 


perfon, 


on Accedente periculo incendis ae 4 quod Freud evenire re putter eet im- 
& pedsente Deo non evenerit.” 

“ Abfoue dubto igitur pena zens quogue reo of inflygenda, Je per incendinm, par- 

“ yum et minimum damnum illatum, et ignis eo ipfo momento, dum urere ac @des te 

“ flammare ceperit, sur fum fuerit extindus.” Carpfovius, Quelt, p, 228. No. 39- 
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perfon, is tolinflidt a finelor ; ‘fhort:.imprifonmest *. , Nor 1s 
even this entire warrantable;’unlefs the fault:be of that 


high degrees ‘ ut luxuria@ aut dobo: fit geht, Ls tt. dig. de . 


‘ 


incendion —.. it Aa ave 
Ps eee . 

Now, the profecutor has Peat. difficulties to contend 
with, in proving this the fundamental article of his charge. 
In moft éafes of theft, murder, malicious mifchief and the 
like, the crime leaves fuch veftiges behind it, as upon 
the firft view betray the felony which has been eemencetet 
The fame is not true of fire-raifing : On the contrary, the out- 
ward fpedtacle of a wilful, and of an accidental fire, is quite 
the fame ; and indeed the more complete the fuccefs of the 
felony, the more:thoroughly all the means of detecting it 
are.deftrayed.; Excepting, therefore, in thofe rare cafes, 
where direct teftimony can be obtained to the. very act of fet- 
ting fire, the? profecuter has to furmount this obftacle, as he 
beft may, by convincing arguments and prefumptions, drawn 
from the circumftances of the cafe. “ It is an article of that 
tendency, that fire breaks out fuddenly in a houfe which is 
not inhabited, or in-remote parts of a building at. the fame 
time, or that combuftibles dre found ftrewed in or about the 
premiffes. But it were vain to attempt any enumeration of 
the particulars which may be ferviceable in-that refpe@, or 
to think of laying!down any rule for their fufficiency, other 
than this obvious and general dire@tion, that the proofs and 
tokens muft be pregnant to prevail againft the pannel, who 
in this, as in other cafes, has the prefumption of innocence 
in his fayour. ‘Barely to fay, that it is not ealy to imagine, 

ite (Ls2 ieee by 


’ 
t 


™ That ftatate ; appoints banifhment for three years from the burgh. But this 
was a'regulation of police, fuited to the great danger of fire un thole times, when 
honfes were moftly of wood and thatch, 
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CHAP.IV. by what other than wilful means the fire could happen, wilt | 
Not, without fome farther indication, be fufficient; fo many 
are the ftrange accidents, and trifling indiferetions by whith 
mifchief of this fort may be occafioned. On that ground, in 
Jan. 13-1792. the cafe of John Ker, the jury found a verdiét for the pannel. 


Proof of the Sir GrorcGe MackENZig&, in his chapter concerning this 
wilful purpofe. , : ; 
crime’, feems difpofed even to go a greater length, and to 
require a proof of the corpus delich by direct teftimony, or by 
confeffion of party, to the abfolute exclufion of prefuription. 
But as this paffage is introduced with mention of the cafe 
of John Meldrum, tried in Auguit 1633, the meaning may 
only be, and in this he is furely right, to exclude thofe vague 
and inconclufive prefumptions of common fame, previous 
enmity, threats of mifchief, and the Jike,; which feem in 
that cafe to have been the chief grounds of’ conviction. 
The charge againft Meldrum was for burning the tower of 
Frendraught, “ of the height (the libel fays}, of four houfe 
“ high,’* and in which perifhed the Vifcount Melgum, fon 
of the Marquis of Huntly, the laird of Rothiemay, and four 
of their fervants, all of them guefts at the time withthe laird 
of Frendraught. Meldrum ihad once heen an inmate of 
the houfe; and the manner of the fire was fuppofed to be by 
his toffing combuftibles into a vault at the bottom of the 
tower, “ through the flits and {cores of ‘the vault,’’ whence 
the flame communicated upwards, through a fquare. aper- 
ture, or hole in the arch of the vault, and confumed the 
whole of this high tower. This was,however, nothing bet- 
ter than a hypothefis, unfupported by any pomted proof 
with refpect to the manner in which the fire began; and 
though the man may have been guilty, I muft agree with Mac- 
kenzie i in'thinking it doubtful, whether there ‘was legal evi, 


dence 
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dence to convict him. A perfon nated John Tofhoth, a 
fervant in the towér, and an alléxed accomplice of Mel- 
drum’s, was indicted in the fucceeding year; but as he;had 
previoufly been put to the torture, which he fuftained without 
confefling, and as no farther évidence had after this time 
been obtained againft him, the Court, in thefe Cop uta 
refufed to remit him to an affize. 


Wuere thefe qualities concur, it will not materially 
affect the cafe, what the mode of executing the imifchief 
be: Whether it be done by one perfon or by a mob, (as 
was refolved in the cafe of William Spence); whether 
the pannel kindle the fire with his own hand, -or by that 
of others whom he procures or equips for the enter- 
prife ; or whether he apply the fire directly to the thing or. 


tenement which is meant to be deftroyed, or to.fomething: 


contained in or nearly connected with it, fo that the one 
being on fire, the other is likely to kindle. If the pan- 


nel, thinking to cheat the law, fhall not caft fire into. 


the corn, but into the dry furze in the middle of the field, 
or immediately bounding it, or if he kindle a. ftack of 
feuel adjoining to the barn-yard, or fet fire to the goods 
or furniture in the ware-houfe, he fhall ftill: be judged 


as a fire-raifer, if his purpofe take effect, by faftening: 


upon or confuming any part ef the corn or of the build- 


ing; for it is all one, as if he had laid and kindled a: 


train of gun-powder with the fame intent. The charge was 
accordingly-found relevant in a cafe of this defcription, that 
of Jatnes Douglas, who having broken into a writer’s cham- 
ber and ftolen, wilfully placed a burning candle among the 


papers in a prefs or | fils (thinking to conceal his theft); 


whereby 
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whereby,the houfe, -was- fet fire to and,burned.  Nay,-as 
little fhall he have any defence, though the thing, which. he 
{ets fire. to be even, his, own property, if jt, be fo fituated 
that the; fafety, af his angighbour’ s property depends on.it, 
(being, for, inftance, floors of the fame tenement, or being 
contiguous and connected buildings), and if any. part,of his 
neighbout’s property is in confequence confumed, ,, Certain- 
ly, by how much more fuch a‘deed fhows a rooted and inve- 


. terate malice.againft his neighbour, by fo much mare is it 


deferving of the higheft pains ot Jaw. ayy 


Cafe of Thing , 
burned by fire 
fet to another. : 


Ly On 


ii Sng titer I have fuppoted the pannel to, fe hed a 
purpofe from the firft vapaintt the very | fab ject which has in the 


-event been deftroyed. But even this. may not-in every cafe be 


neceflary. It is the general rulewhich: governs in the con- 
firuction of other offences, and -will equally apply here, 
that.the malefactor who is actuated. by.a malicious purpofe 
againft his neighbour, and has meant todo hima great,and fe- 
lJonious mifchief, fhall be accountable for all the confequences 


-of his a@; at leaft, if they are not of quite.a fortuitous and 


extraofdinary nature, but fuch as might naturally, and not 
improbably enfue on his enterprife. If, therefore, any one 
fet fire to his neighbour’s copfe-wood, or heath, or mofs, 
withantent only to deftroy that fubject, (in-which he does 


“not cbmmit;a capital,offence), but the fire gets. head,.and 


confumes corn and houfes, and all that is in, the way, hé 
fhall'be punifhed in the fame degree, as if he had intended all 
this ravage from the firft. He fhowed a high dole, a de- 
praved and.wicked purpofe againft his AE RDOU I! an the im- 

beh-25 sees Paes - * mediate 


2 He efcaped conviction, owing to a defect and irregularity in the way of pro- 
ving his confeffion. 
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mediate thing-he didy that which has’ followed_is a mif~ 
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chief, though higher, of the very fame, fort with that which: “ 


he intendéd, and fo likely to follow on it, that, when he did 


the: other, he muft have been uttérly, indifferent to his 
neighbour’s iintereft and fafety,: whether this mifchief alfo 
fhould, enfue;or not: So that the firft purpofe in fuch a 
cafe naturally. conrféts with the event; and completes the 
capital offence.. I fhall put another cafe inilluftration. .If 
a mob: break into a man’s houfe, and pull his effects to 
pieces, and afterwards, the more effectually to deftroy them, 
proceed to pile them up: it front of the houfe, and there 
to burn:the heap, by which the houfe itfelf is fet fire to and 
confumed ; this, without a doubt, is fire-raifing, ae ad it 
happen beyond their firft intent. 


Ano here, though not ftridtly in the order of our arrange- 
ment, I am naturally led on to obferve with refpect to the 
offender’s purpofe, that if it wasto burn the thing which has 
been confumed, the crime will not the lefs be fire-raifing, that 
the doing of this particular mifchief was not the ultimate, nor 
fole, nor even chief purpofe of his enterprife. If a mob affault 


a gaol, to refcue rioters who are confined there, and they- 


burn down the doors, paflages, and inner ftrengths of the 
gaol, ta obtain entry of the building, and of its feveral paits, 


this feems alike to be fire-raifing, (and may be maintained. 


to be fo, even though they themfelves fhould in the end extin- 
guifh the fire), as if they had no other object in coming there. 
It is ftill true that fire has been wilfully, malicioufly, and felo- 
nioufly, not cafually, excufably, or culpably raifed within this 
gaol, and that part of the fame has thereby been confumed; 
and the cafe is only fo much the worfe for the pannels, if this 
act has been fubfervient to the alfo unlawful, and felonious. 
tran(greffions 
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tranfgreflions of mobbing, breaking gaol, and fetting prix 
foners at large. Or put the cafe, that a toll-houfe is inva- 
ded, and partly burned by a mob, with the purpofe of hin. 
dering the collection of the toll. £tvcannot be imagined that 
the fire-raifing ceafes to be fuch, becaufe it is the ufeful, 
or the neceflary inftrument, towards that: farther, and alfo 
criminal ebje@. In the cafe of Maclavhlane, tried as ac- 
ceflory to the outrages: committed by the Porteous mob, one 
of which was the burning the doors of the gaol, to gain 
admittance to their victim, this of fire-raifing was accarding- 
ly libelled, among other denominations of crime. But whe- 
ther the charge was meant to be fuftained under that form, 
cannot be faid upon the general terms in which the interlocu- 
tor is expreffed. : 


~ If remains to enquire concerning the things or fubjedts, 
on which the capital crime of fire-raifing may be committed. 
There can be no queftion with refpedt to thofe fubjedts, name- 
ly, houfes, corn, and coal-heughs, which are {pecially men- 
tioned in the ftatutes 1528, 1540, and 1592. And thefe, for 
obvious reafons, are certainly the pofleffions which moft re- 
quire to be guarded from this fort of injury. Neither can 
I find that any judgment has extended the defcription of 
the crime beyond thefe articles, fo as to affix the fame pains 
to the burning of waods, heaths, moffes, ftacks of feuel t, 

or 


% Mackenzie, No 5. fays, That in the cafe of Suddie, the Juftices refufed to 
Taftain the burning of fome feuel in a mouig as treafon. The fact, as upon the re- 
cord, appears to be, that the Advocate did not infift upon his libel to that extent, 
but, upon objeCtion moved, confented “ That the Juftices confider the punith- 
“ ment.” The verdid (of the 4th Auguft), epnyiéted the pannels only in terms 
of their own gonfeflions, as burning fenel whreh belonged to them/tlues Sentence 
was fuperfeded, till difcuffion of the point of pioperty and poffeffion of the 
ground where this feuel was deftroyed. 
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or in. general any fort of moveable effects. Whatever may 
be. true as to other modes’ of charge, it would not therefore 
be capital as fire-raifing, that a mob, after riffing a houfe, 
colleé& the effets and burn them. in the. ftreet ; nor even 
within the houle, that they burn the owner’s title-deeds, 
bank-notes and bonds, or other valuable papers and preci- 
ous effects, Sor into a a. EAR in the fire-place, or upon 


the SEE 


ee refpect however to corn; this fubject, according to 
the ftatutes 1528 and 1540, 1s equally protected by the 
higheft pains, whether it be in the field, or gathered into the 
corn-yafd or barn. And with refpect to houfes, the broad 
terms of the act 1528, “all burnings of houfes and corns,’’ 
feem to be applicable alike, and practice has in fa& applied 
them, to every fort of houfe; whether it be a dwelling-houfe, 
work-houfe, or warehoufe, or a barn, ftable, or other out- 
-houfe; fo it be what is commonly termed or underftood to 
be a houfe, and not a bare hovel or temporary place of fhel- 
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ter. Still lefs is any diftinétion admitted in the cafe of | 


a dwelling-houfe, according as it is or is not inhabited, or 
even fit for habitation at the time. The charge was found 
relevant in the following cafes; that of Alexander Cun- 
ningham, July 30. 1677, for burning Lord Strathmore’s of- 
fices and ftables1; that of William and Alexander Fra- 
fers, ‘Noy. 4. 1720, for burning a barn or corns inthe yard 2; 

; AO ayes that 


* This cafe is worth confulting, as an inftance of prefumptive probation, An 
ambiguity in the wording of the verdiét prevented fentence of death. 


2 « The Lords found the faids pannels, or either of them, their having the 
time hibelled, wilfully fet fire to the complainer’s barn, or corns in his barn- 

“ yard, whereby the faid barn or corns, or part of them, were burnt and confu- 

“ med, or that they or either of them were art-and part thereof, relevant to in- 
fer the pain of death and confifcation of moveables.” Nov. 7. 1720. 
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CHAP. zed that of Walter Buchannan, January 15. 1728 5, 1, for burn- ' 
ing a houfe, though not inhabited, or the corn and furni- 
ture within it; that of David ary July 24. 1738 2, for 
burning a corn-ftack in the yard, a barn, byre, and grana~ 
) ries, and two rooms of the adjoining manfion-houfe ; ‘all or” 
any of which are fuftained. | 
‘THERE are alfo thefe entries of convi@ion, of a more 
May 8.1573. ancient date. William Donald and James Oliver, con- 
victed and hanged for the treafonable burning of Sir Andrew 
Ker’s corns. Andrew Thomfon of Silver Burn “ delated 
“of the burning of certain corns....to Mathew Lau- | 
“‘ rie:’’ marked on the margin, Conviét. et. Combuf?.. William 
July 29. 1588. Brown ‘‘*delated of coming under filence of night to the 
“barn of Bracoth and barn-yard thereof, and for the trea- 
“ fonable raifing of fire in twa bear-ftacks in the faid barn- 
““ yard, and for burning and deftroying’ the faid twa bear- 
“ ftacks, and fax ait-ftacks, with the faid barn, and certain 
“ corns being therein.’? He was convicted of this charge, 
with the exception of the oat-ftacks, and was hanged. The 
oldeft cafe I have met with is entered thus: “ gth February 
“1554, Robertus Paterfon convict. de incendto et combuftione 
“ sranorum de Sproufton pertinen. venerabili in Chrifto Patri. Fa-. 
“ cobo, Fc, in menfe Novembris ultima elapf. commiff. et fufpen.” 
: Bur 


April 18. 1577. 


t & Find, That after John Maclintock had taken poffeffion of the faid honfe, 
“ he the faid Walter Buchanan did, aésthe time libelled, fet fire to the fad houfey 
“ whereby the fame, or the corns and plenifhing placed there by the faid pha 
a Machntock were burnt, Cane to infer the pains of law.” 


oe. Mane) 


a4 Found; That the pannel, his having, time and place hbelled, wilfully fet 
* fire to any of the houfes or corns labelled, whereby the fame was ‘burnt or con- 
“ famed in manner libelled, or that the pannel was art and part. thereof, relevant 
arts infer the pains of death and confifcation of moveables.” 


t J 
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Bor is it to be held concerning thofe. tenements which - 


are the fubjects of this crime, that they are fo in all fitu- 
ations, and even though a material intereft in them is vett- 
ed in the offender himfelf? Ifthe offender’s intereft is any 
thing lefs than the property of the tenement; as for in- 
{tance if. the tenant or liferenter of a houfe, out-of malice 
to-the owner, burns it over his own head, and perhaps part 
of his own effects along with it; the crime feems to be no 
farther altered than by the extraordinary malice of the of- 
fender, which will be gratified at any, however coftly, rate 
to himfelf, and overlooks all. confiderations of intereft and 
prudence. ~ He has ftill wilfully burned the property of an- 
other, and in doing fo, has been aétuated by the PECPeree dole 
of the crime, in a more than ordinary degree. 


Iw the oppofite cafe too, of a pede wilfully burning his 
own houfe, out of malice to a tenant or liferenter who is in 
poffeffion of it, thefe confiderations weigh againft the pan- 
nel; that he deprives the poffeffor of his home and dwelling- 
place, and deftroys that real intereft which he has in the 
tenement for the time, as alfo occafions him all that perfo- 
nal alarm, diftrefs and. danger, which, as much as the patri- 
monial lofs, are confidered by the law in this matter, and 
are among the principal motives of its feverity on the of- 
fence. Accordingly, this was found to be fire-raifing in 
the cafe of Walter Buchannan, againft whom it was one 
article, in a very numerous lift of charges, that he had fet 
fire to the houfes of Taynlone, his own property, but life- 
rented by Jean Dougal, (Lady Branfhogle) and poflefled by 
her tenant John Maclintock, who had placed his corn and 
effects in them. The pannel pleads, “ That it is ad- 
“ mitted that the houfe was his own, property. Who then 

vane “can 
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CHAP iN “can believe, that for the fake of. damaging a httle a:liferent-' 
. “ rix whofe intereft mbt have lafted for a month, a.man would 
‘have deftroyed his own property, whereby the far greater 

aS “ prejudice muft have arifen to himfelf.”” The, profecutor 

anfwers, “ That the libel bears, that the houfe was poflefled 
“ by the Lady Branthogle and her tenant, as will’ be proven. 
“ Befides the very difcharge founded upon by the pannel 
“ himfelf, inftruds that fhe was’in the poffeflion of Tayn- 
“ Jone, it bearing that the rents of, thefe,lands. were counted 
“upon. So that albeit the property of Taynlone did belong to 
“ the pannel, yet if be or any other heritor fbould fet fire to houfes 
“ poffeft by tenants, it would unqueftionably be wilful fire- 
“ yaifing ; and therefore this point needs not be further dif- 
“ puted.’? The Lords find upon this. debate, ‘| That’ the 
““ houfe or houfes of Taynlone, /aid to be liferented by Jean 
““ Dougal complainer, were upon one or. other of the days 
“ of Jamuary 1721, by fire burned down; and that fome 
“* time before they were burned down, as faid is, Walter Bu- 
“ channan pannel did threaten the burning of them,:relevant 
“ to infer an arbitrary punifhment. Separatim find, That 
“ after-John Maclintock had taken poffeffion of the faid 
“ ‘houfe, he the faid Walter Buchannan, did, at the time ]i- 
; “ belled, fet fire to the faid boufe, whereby, the fame, or the 
“ corns or plenifhing placed there by the faid John Mac- 
“‘ lintock were burnt, relevant to infer the pains of law?.”’ 
Tu1s cafe was even thus far favourable to the pan- 
nel, that no perfon was dwelling in the houfe, to be 
alarmed or put in danger. One circumftance more can 


however be irnagined, to make the fituation ftill more favour- 
’ able 


* The fame queftion was debated in the cafe of John Ker, 13th January 1792 ; 
but the decifion was prevented by the confent of the profecutor to reftnét his 
libel to an arbitrary pain. ‘The queftion was rendered full nicer in that cafe by 
certain additional circumftances , of which in their place. 
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able to him; which is, that the tenant or liferenter is 
not even in poffeffion by -having his effects in the -houfe, and 
thus fuffers ‘na lofs but that of his real intereft, which is 
then only like that of a real creditor or adjudger of a fub- 
ject, which remains in the natural occupation of the owner. 
But, I am now ftating a cafe which has never yet been 
tried. ; 


A THIRD, and ftill more unlikely fituation is, if a perfon 
fhall burn his own houfe, being either unoccupied at the 
time, or occupied by himfelf. Now, if only his own houfe 
be deftroyed, and if this be fo fituated as not even to be at- 
tended with any rifk ef damage to the property of others 
in the burning of it, and if it be fet fire to withall, (if fuch a 
thing could happen), for fport only, and without any fort 
of malicious intention, this feems not only not to be the 
crime of fire-raifing, but not to be any crime at all.’ If it 
is a houfe in a town, or is fo fituated that any degree of 
danger, or of alarm and difturbance to the vicinity, arifes 
from the burning. of it, the offender fhall be liable to punifh- 
ment, both in his purfe and otherwife, as for a high breach 
of good neighbourhood and public police. 


A more unfavourable cafe to the offender, and of which 
it was left to the ingenuity of modern times to introduce us 
to the knowledge, is, if he infure his houfe at a high rate, 
and afterwards fet fire to it, with intent to injure the under- 
writers. Whether this enterprife fucceed or not, by recove- 
ry of the money from the underwriters, and though only the 
pannel’s own jhoufe be deftroyed; of this there cannot 
be any doubt that, the attempt is a criminal fraud of 
the worft kind, and punifhable with the higheft arbitra- 

} 
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ry pains. It was found relevant to that.effe@ upon the Lord 
Advocate’s reftriction of his libel, in thé cafe of John Ker. 
And in the prior cafe of Thomas Muir and James Cant, 
which is our firft, and only other cafe of that fort, the 
pannels, after fome debate upon the queftion, and in pur- 
fuance of their own petition, were adjudged to be tran- 
{ported. fi 

Bur in this way the two main controverfies ftill con- 
tinue undecided: Firft, and which is attended with the 
greater difficulty, whether fuch fraudulent burning of a 
perfan’s own houfe be a capital fire-raifing: And fecondly, 
which may feem more probable, whether when a perfon, 
thus fraudulently fettting fire to his own houfe, happens alfo 
to burn his neighbour’s houfe, or part of it, this is a capital 
fire-raifing, by reafon of the highly criminal and kindred 
nature of the original intent. The decifion of a third and 
ftill nicer queftion was prevented by the reftriction of the 
libel in the faid cafe of Ker. For the charge againft him 
‘was, that having infured a tenement of houfes, his pro- 
perty, and partly occupied by himfelf, partly by tenants, 
he, in order to defraud the infurers, had fet fire to the part 
pofleffed by himfelf; whereby the whole building, being 
all under one roof, and part of his tenants effects along 
with it, were confumed. Thus the cafe involved the triple 
queftion, of burning his own houfe in the occupation of a 
tenant; of burning it by connection only with another pof- 
fefled by himfelf;’ and of fetting fire to that one with intent 
only to defraud. With refpect to property in fhips, the 
doubt has been removed by the late ftatute, 29th Geo. III. 
c. 46. which makes it a.capital offence to burn, or otherwife 
wilfully to deftroy, any infured veffel, with intent to preju- 
dice the underwriters, or others concerned. 


THE 
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Tue convictions of fire-raifing are not very numerous, 
and are moitly of an ancient date. On the 13th May 1609, 
Sir James Macconnell, for burning the houfe of Afkomell, and 
breaking the King’s ward in the caftle of Edinburgh, had fen- 


tence of death and forfeiture. On the r4th June 1615, John- 


Henry, fot fetting fire to the coal-heugh of Little Fawfide, 
was fentenced to be beheaded, and his head to be fet up 
upon a pole at the heugh. As alfo, Andrew Stewart, Alaf 
ter Stewart, and others, for burning the ftanding corn, barns 
and houfes on the lands of Ballindalloch, were fentenced 
to be hanged, and their heads to be ftruck off and placed up- 
on the Weft Port of Edinburgh. Fire-raifing, indeed, is one 


charge, among others, which commonly occurred in the libels - 


againft Highland robbers and depredators ; as in that againft 
Alafter More Macgregor, &§c. who, for burning the houfe 
of Belchirie, belonging to Lyon of Muirefk, was doomed 
to die, to have the right hand {truck off, and to be hung in 
chains. 


HII. So much fhall fuffice for the proper and capital crime 
of fire-raifing, which is only committed upon property of 
certain forts. But our view of this part of the law will ftill 
be incompkete, unlefs the following things fhall be attended to. 


1. To deftroy in this way any of the other forts of proper- 
ty, moveable or immoveable, is always a heinous crime, and 
punifhable on every occafion, at common law, with the 
higheft arbitrary pains. 


2. In this imftance, as in fome others, where the erime 
is attended with high danger and alarm, and indicates the 
extreme OotxaS of the offender, even the unfuccefsful at- 

tempt 
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tempt to commit it, “ fi devenit ad actum proximum,” isiact 
counted a pojnt of dittay, and for the fake of example, as 
well as in order to amend the offender, or at,leaft to deter him 
from any renewal of his wickednefs, may be reprefled,by a 
fuitable and fevere correction. Interlocutor was giyen to 
that purpofe in the faid cafe of Walter Buchannan, upon the 
charge of cafting a kindled peat into a houfe, with intent to 
burn the tenement !. 7 


3. Bor even a greater latitude than this has been taken, 
and relevancy been fuftained upon more remote aéts of pre- 
paration for the crime, nay, upon the bare threatening to 
commit it. The very uttering of fuch threats is itfelf con- 
fidered as an outrage and injury, by reafon of the alarm 
and lofs of peace which may attend fuch denunciations, 
when violent or frequently repeated. 

A cHarGE of this fort was fent to the aflize, in the cafe of 
Grizzel Sommerville 2, and in that of the Laird and Lady 
Grant 3, in neither of which any actual damage had been done; 

as 
- ¢ 
1 « Find, That at the time libelled, in the year. 1723, when the fad eaies 


*, were in the poffeffion of John Montgomery, he the faid pannel having attempted 
“ by himfelf, or others of his outhounding, to kindle a fire to the faid houfes, 


“© /eparatim relevant to infer an arbitrary punifhment.” 


‘ 


2 « And fuftain the reiterated threats of offering to burn the houfe, and to kul, 


** as mentioned in the hbel, relevant to infer an arbitrary pain.” 
Ni 


3 “ The Lords find the faid Ludovick Grant, kis threatening to burn the houfe 


“ of Caftlegrant, or the charter-cheft or writs therein, or the breaking the door 
“ and 
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as alfo in the Gafe, already quoted, of Walter Buchannan *, 
where a burning enfued. And again, in the cafe of Patrick 
Hepburn, where alfo a fire had followed foon after the 
threats, the Court decerned the pannel to find caution as in 
law-borrows, but under an extraordinary penalty, (for to fuch 
a cafe of proof and conviction of malice, the ftatutory limita- 
tion of the furety will not apply), “ in refpect that two of 
“ the threatenings fuftained in the interlocutor againf{t the 
“ pannel, are found proved.’’ 


Sucu being our practice as to threats, much more will we 
be jealous of all approaches towards the perpetration of the 
act, by foliciting or exciting others to commit it, even though 
they refufe to be concerned; for if they comply, and fire is 
raifed in confequence, and the inftigation can be fhown to 
have been the motive of the actors, then the author of the 
couniel is art and part of the capital offence. The infti- 
gation is therefore laid as a feparate offence in the libel 
againft William and Alexander Frafer; and it is, /eparatim, 
found relevant to infer an arbitrary pain, “ the faid pannels, 
“ or either of them, their having invited or folicited others 
** to have fet fire to the faid barn, or corns in the barn-yard.”’ 
Thefe fubjeéts had a@ually been deftroyed, but not by the 

Bb perfons 


* and iron bars of the charter-houfe, where the faid charter-cheft and writs were, 


** fince the difpofition by him to his fon, relevant to infer an arbitrary punith: 
“ ment.” 


* “ They find, That the houfe or houfes of Taynlone, {aid to be liferented by 
“ Jean Dougal complainer, were upon one or other of the days of Jannary 1721, 
“ by fire burned down; and that fome time before they were burned down, as 
“ faid is, Walter Buchannan pannel, did threaten the burning of them, relevant 
“ to infer an arbitrary pumihment.” 
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CHAP. IV. perfons folicited, who are ftated in the libel to have refufed. 
Upon verdict convicting in terms of this part only * of the 
interlocutor, both pannels were banifhed to the plantations 
for life. 


3 « But find the third part, from which the Lords infer an arbitrary punith- 
“ ment, proven againft both pannels.” 8th November 1720. 


CHAP. 


AGAINST PROPERTY. 


CHALE Tee ava 


OF FALSEHOOD AND FRAUD, 


N thie chapter, we are to have before us a great variety 
of tranfgreffions, all of which are, however, cared 
reducible to the one head of FALSEHOOD, or crimen falfi 
point of criminal accufation thoroughly eftablifhed in ie 
Roman law, whence, at a remote period, it had been tranf- 
lated into that of Scatland. Among the different fpecies 
of this comprehenfive clafs, let us firft attend to that fort 
of falfehood, the moft frequent and the moft dangerous of 
any, which is committed by the falfification of writings, 
and which in the ftyle of modern practice, (for it was not 
fo anciently), has been diftinguifhed by the appellation of 
Forgery. 


I. In difcourfing of forgery, it will be convenient to in- 
vert our ufual order, and to turn our attention in the firft 
place to the pains, inftead of the defcription of the offence; 
becaufe, without frequent reference to the former, the feveral 
ftages and degrees in the falfification of writings can {carce- 
ly to any advantage be explained. 

Bb2 AND 
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AnD, firft, I thall take up our numerous ftatutes concern- 
ing falfchood, which, if clear and decifive, would relieve 
from the trouble of any farther inveftigation. But on’look- 
ing into thefe, of which the following are the chief, 1503, 
Ce OGese TS 40sC. 00s p51 65 1pCy 2205 8 02 Tencee sa5eitewillabe 
found difficult to difcover any certain warrant in them for 
inflicting that ultimate punifhment, which is, however, well 
known to be the ordinary confequence of the higher fpe- 
cies of falfehood. As far as any of thefe laws are {pe- 
cial, they rather afford an argument the other way; in 
as much as they enumerate only inferior pains, fuch as ba- 
nifhment, and difmembering of hand or tongue, and, in 
their more general expreflions, confift only of a reference to 
the pains of the canon and civil laws. Now, the inflicting 
of death was not, in any inftance, within the piovince of 
the fpiritual courts. Neither does it appear, that in the ci- 
vil law, the falfification of writings, nor indeed any other 
fort of falfehood, was punifhed with this feverity, except in 
a flave, or in the cafe of falfe coining, which fell under the 
Lex Fulia Mayeftatis, or in the cafe of him, who, as a witnefs, 
or as a magiftrate, had been the.caute of the death of an in- 
nocent perfon, and might therefore, as a murderer, be judg- 
ed on the Lex Cornelia de ficarus. The ftated and ordinary 
pain of falfehood in a freeman, was deportation, and confil- 
cation of goods '. 


Norsinc is, however, proved by a longer train of cohe- 
rent and authentic evidence, than that, according to the 
courfe of cuftom in this matter, to which thofe ftatutes refer, 

and 


I Dig. hb. 48, tit, 10.1.1. No. 13., Ibid. tit.8, 11. No.3; Cod. g. tit.24. 
Ik oy 
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and by which, as far as they are doubtful, they have been 
explained, our Judges poflefs a difcretionary power of pu- 
nifhing this fort of falfehood pro modo admiffi, and of applying 
the higheft pains to it in thofe cafes, where either the wic- 
kednefs, or the danger of the a¢t, requires the example of 
fuch feverity. As this, on fome occafions, has been a point 
of controverfy, I wall briefly fubmit to confideration fome 
of the moft remarkable of the judgments to that puipofe. 
Tue oldeft inftance that I have met with, is that of 
Sir John Crawford, notary, who had fentence of death on the 
16th July 1573, for the ftealing of a certain writ from Mary 
Millar, and forging an inftrument to the prejudice of the 
fame perfont. James Merchiefton had the like fentence, 
on the 11th December 1579, for the inventing and feign- 
ing of a pretended obligation of the laird of Carnbee. Soon 
after came the cafe of Adam Ramfay and Alexander Adam, 
who were both hanged “ for the falfifying, feigning and 
“inventing of ane falfe inftrument of feifin of ane tene- 
“ ment of land lying in the burgh of Perth.’’ The next 
to this is the cafe of John Halliday burgefs of Edinburgh, 
Thomas Marjoribanks notary, James Lowrie, John Winzet 
baker to his Majefty,and Alexander Lowrie baxter in Edin- 
burgh, who, on the 8th February 1597, had all of them fen- 


tence of death, for their feveral concerns in certain for- 
geries. 


1 | find before this, various examples of arbitrary pain, of which it was ordina- 
rly a part, that the hand was ftruck off, as ordered by the ftatute of Alexander II. 
c.19. David Sechye, notary, for-forging ar affignation, was banifhed, declared 
infamous, and had his nght hand ftruck off, sth May 1558. Amdrew Drum- 
mond, for forging a charter, had the lke fentence; 18th May 15 56. As had- 
Thomas Barry, 6th November 1570, for forging the fubfeription of the Earl of. 
Lennox, regent, to diverfe letters and grants. M6, abit, in Adv, Library, 
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geries. On the fame day, John Mofcrop had the like fen.’ 
tence on a feparate charge. Another ftriking example fol- 
lowed a few years after; when Finlay Ferne, James Tarbat 
writer in Edinburgh, and Robert Innes notary, were alfo con- 
demned to die for their feveral parts in one falfe tranfation, 
Indeed, it appears that about this period the thing had been 
in flagrant practice ; in fo much that his Majefty, in a let- 
ter to the Advocate, which is entered in the books of ad- 
journal, commands that officer diligently to enquire after 
and purfue all offenders in this sss 

Even thefe examples, fevere as they were, had not how- 
ever been attended with the immediate effect of reprefling 
the evil. The following perfons were all condemned to 
die, for falfe writings of different kinds, in the courfe of 
the next twenty years. William Norval, {fchoolmafter of 
Cockpen, June 9. 1602; David Donaldfon, December r2. 
1611; Alexander Cook, Sheriff-clerk of Berwickfhire, De- 
cember 20. 16163; John Muirhead, notary in Tweedmouth, 
Noy. 17,218. 1617 5 Dempfter of Muirefk, April 20. nag 
and John Watfon, July 11. and-16. 1623. 

Tue next trial that came to a capital iffue, is that of 
William Blair notary, and Thomas Lawfon, meffenger, in 
1650; and it deferves particular attention. On the 26th 
and 28th of February, thefe perfons were convicted, Blair of 
forging, and Lawfon of ufing a difcharge of a bond of L. 20 
Scots; Blair was farther convicted of forging a bond for 
L. 320. On Lawfon, the Court, by direction of the Privy Coun- 
cil, pronounced fentence of pillory, infamy, and banifhment. 
With refpect to Blair, the Juftice-depute offered a fupplica- 
tion to Parliament, fetting forth his conviction, and pray- 
ing advice concerning the lawful and proper fentence e 
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be paffed on him. Inftead of deciding on it directly them- 
felves, Parliament remitted this memorial, for more mature 
confideration, to a committee of their number, the moft qua- 
lified to judge of fuch matters, whofe report was thus: 
“ That haveing confidderit the within fupplicatione remittit 
“ to thaim, togidder with the inftructiones thereof, and actis 
“¢ of Parliament and criminal praticques puniching the com- 
“ mittirs of falfett with death, doe find the within men- 
¢ tionat William Blair to deferve the punichment of death 
“ for feveral aétis of falfett, and forgerie of fals writs, 
“¢ mentionat in the within fupplicatione, and at length con- 
“ teinat ih iane decreet of the Lords-of Counfall and Sef 
“ fione.’”? On the .7th of June, the Eftates of Parliament 
approved of this report, and ordained the Juftice to pro- 
ceed to minifter juftice on the convict. Jn purfuance of 
which diredtion, Blair had fentence of death upon the 8th. 
Here then is an exprefs and folemn judgment of Parliament, 
given upon ‘review of the whole matter, ftatutes and courfe 
of practice, and for the very purpofe of fixing the point in 
all future time,. 


u~ 


NEVERTHELESS, the queftion was again ftirred, upon the 
words of the ftatutes, in the cafe of Alexander Kennedy, 
where the libel concluded “ for the pains due to the com- 
“‘ mitters of falfehood, whilk by the conftant practicque of 
“ this kingdom is the pains and tinfel of life and moveable 
* eftate.’” The Juftice fuftained the libel as laid; and 
Kennedy bemg convicted, was adjudged to die. In like 
manner, the libel againft William and John Rutherford, en- 


grofles the ad 1621, c. 22. and fets forth in conneétion with. 


it, “ That by the municipal law and ‘practicque of ‘this 
“ kingdom, the pain of death, and the efcheat and confi. 
“ cation 
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** cation of moveables, are the pains due to the committers 
“ of falfehood.’? Thefe perfons alfo were convicted, and 
fuffered death. There followed in the fame century, the con- 
wiction and execution of Dr John Elliot ; in January 1694. 

Notick may farther be taken of thefe ay convictions, 
of a later date. The cafe of Mungo Strachan and William 
Hunter, February 2. and 3. 1708 ; of Margaret Nifbet, Feb- 
ruary I. and 3. 17273; and of George Mackerracher, Februa- 
ry Ig. and 21. 17883 in both of which laft cafes, judgment 
was given after debate on the point. Nor are thefe to be 
paffed over, in which a capital relevancy was found, though 
conviction did not follow: November 19. 1705, John Howie- 


fon ; and Andrew Adam, February 20 1710. 


THESE, too, are exclufive of the many capital judgments, 
in later times, for the forgery of bank-notes, which have 
all proceeded on the ground of common ‘law, without aid 
of any ftatute in that behalf. The following perfons 
have had fentence of death for that offence: Robert Fle- 
ming, February 12. and tg. 17113; John Campbell, March 
and April 1731; John Young, November 14. 1750; John 
Raybould, January 18. and rg. 1758; William Herries, April 
24. 1770; David Reid, Auguft 12. 17io3 John Macaffee, 
November 1782. 


Tuere is thus fcarce any point of our criminal practice, 
which refts upon a longer train of precedents, than this of 
capital pain applied to the crime of forgery. But although, 
{peaking in the general, the competency of this courfe of 
judgment will not admit a doubt, it is not, however, meant 
to be afirmed, that the Court have therefore an unlimited 
difcretion in this matter, fo as to punifh capitally in every 
inftance of falfe writing whatfoever. On the contrary, in 

terms 
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terms of their own cuftom and courfe of practice, by which 
chiefly the ftatutes have been expounded, fo as at all to permit 
the pronouncing of fuch a fentence, this power ftands hmi- 
ted to certain themore audacious and dangerous modes of 
falfification of writing, and could not now be warrantably ex- 
tended to other modes, which have not hitherto been thought 
deferving of the higheft vengeance of the law. What thofe 
modes are, we fhall now proceed to enquire, and to afcer- 
tain at the fame time the material characters of this offence, 
as well in general, as in thofe its more criminal kinds — 


II. Tuz moft undoubted mode of capital falfification of 
writing, is the felonious making and publifhing of a writing, 
to the prejudice of another, as the figned inffrument of a per- 
fon, who in truth has not fubfcribed it. Some have even 
thought that it is only to this mode of falfehood that the 
term of forgery properly applies ; and certainly on account 

of the facility, the danger, and the flagrant impudence of 
-fuch an attempt, in which one man prefumptuoufly affumes 
the peifon, and acts in the name of another, 1t is the object 
of the peculiar averfion and jealoufy of the law. 


1. To enfure the fuccefs of fuch an enterprife, the of- 
fender commonly proceeds by imitation of the hand-wri- 
ting of the perfon, to whom the deed is afcribed; fo 
that it may pafs unfufpeéted by favour of that refemblance 
and deception. And where this courfe has been taken, it 
will, without a doubt, be no objection to the charge, nor to 
its relevancy for the higheft pains of law, that the pannel 
is deficient in fkill, or in attention, and has executed the imi- 
tation in fo blundering and aukward a manner, as almoft 
to infure his detection; mifpelling the name perhaps, or 

Gc omitting 
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omitting part of the fubfcription. A blunder of this kind hap- 
pened inthe cafe of Margaret Nifbet in 1727; who, in forging 
a bill on the Duchefs of Gordon, who was not a Peerefs in 
her own right, had omitted the Chriftian name. Such 
miftakes, like the want of the water-mark on the paper 
of a forged bank-note 1, do not alter the dole or depravity, 
but only the prudence of the purpofe; which is quite a fe- 
parate ‘confideration, 


2. Bur although this, of counterfeiting a man’s hand, be 
an ordinary, it does not however feem to be a neceflary cir- 
cumftance of the capital offence. For there are feveral fitua- 
tions, in which, without employing that expedient, the of- 
fender equally gives out and publithes a writing as the deed 
and figned inftrument of a perfon who knows nothing of 
it; and in which he not only accomplithes the fame end, 
but does fo, fubftantially, through the very fame mode of im- 
pofition, and one which proceeds from an equal depravity 
of purpofe. Thus, if money be obtained by the falfe ac- 
ceptance of a bill, in name of one to whom it is fpecially 
addreffed by name and defcription, and who is a perfon of 
known credit; this feems to be not the lefs a forgery, and a ca- 
pital crime, that this perfon never could fign his name at all 2. 
It is ftill true, that the offender has made a falfe deed for 


him, and in his name, and that he has done fo, not by any 
fort 


1 The Twelve Judges of England found that this was no objeétion in the cafe 
of James Elliot, arft July 1777. Leach’s Cafes, No.87. 


? A charge of forgery was made upon an allegation of this fort, znter alza, 
againft John Robertfon, of the 9th December 1709. The Lords, on the whole 
circumftances of that cafe, found the libel not relevant But no objection was 
moved on the giound of two of the receipts being forged in name of perfons who 
could not write, : 
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fort of alteration, corruption, or other evil practice upon a 
writing which that peifon had figned, (for any of thefe is 
a different mode of impofition}, but by the bold device of 
affuming his perfon, figning his name for him, and produ- 
cing and paffing as bis genuine figned writing, that to which 
he never fet his hand. That in thefe circumftances the 
falfehood was more likely to be deteéted, (for the objection 
comes to no more than this), is quite an extraneous con- 
fideration, and nowife alters the fubftance, nor leffens the 
guilt of that which is done. Farther, as the complete crime 
does not in any inftance depend on the fuccefs of the device 
in the obtaining of money; fo it will ftill be forgery, 
though this bill, as may probably happen, fhould be ftop- 
ped on the very firft attempt to ufe it. 


NEITHER does there feem to be much diftinction between 
fuch a cafe and this: that one who has got pofleffion of a 
bill, which ftands indorfed to another perfon of the fame 
name and furname, but who is of better credit, and is fully 
defcribed in the indorfement, transfers and indorfes this bill 
to fome third perfon, who pays him the value, believing him 
to be the perfon defcribed in the preceding indorfement. For, 
though he fign his own name and furname, and do not coun- 
terfeit the hand of the true creditor; flill he figns for, and 
affumes the perfon of that man, and in his name utters the 
bill, which is taken upon the credit of that name, and may 
be farther circulated by means of it, to fuch as are not ac- 
quainted with the hand. 

Ir would be quite a different cafe, if one = has found 
a bill blank-indorfed, fhould, on getting payment of it, 
grantreceipt or indorfement under a pure /ctz/zous name. 
For in fuch a cafe, not only does the offender not prefume 
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to fign for another exifting perfon; but the credit is here’ 
given to the offender himfelf perfonally, as an individual, 
without any regard to the name which he aflumes, or any 
reliance on the character, fufficiency, or defcription of any 
other man. Though figned with a fiGtitious name, the in- 
ftrument is yet taken and received as the inftrument and 
fecurity of him, the very perfon who tenders it, and no 
other. Though criminal, this act is therefore not a proper 
forgery. There isa fituation, different from either of thefe, 
and Which holds a middle place between them. This is 
where the forgery is of the name of a perfon who never 
exifted, but to whom at the fame time a certain character 
and defcription is attributed, fuch as is a natural means of 
obtaining credit, and may have the effe@ of procuring mo- 
ney. A charge of this fort, along with others, appears in 
the libel againft William Hunter, and is to this purpofe. 
Hunter had obtained confiimation of Margaret Guine, 
Jpoufe of Fohn Hedge, as executor to ber deceafed brotber Robert 
Guine, who was creditor, by certificate, to the African 
Company. In truth, there was no fuch perfon as Margaret 
Guine: John Hodge was not alive but dead, and the name 
of his relict was not Margaret Guine, but Agnes Crawford. 
Hunter proceeded to forge an indorfement, in his own fa- 
your, of the faid ceitificate, in name of John Hodge and 
Margaret Guine; and this he prefented for payment, but, 
as far as appears, without fuccefs. This entire charge was 
found relevant, and the pannel, having confeffed, was con- 
demned to die. But the queftion was not debated ; and as 
the forgery of Margaret Guine’s name was combined with 
that of the name of John Hodge, a real perfon, and likewife 
with a feparate and capital charge, (of which afterwards), 
the cafe cannot perhaps be cited as a precedent. 

THIS 
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Tus point of doétrine may be farther illuftrated thus. 
There are two ways in which the law of Scotland allows a 
perfon to fub{cribe ; by his own hand if he is capable, and 
otherwife by the hand of notaries, to whom he gives man- 
date, and in prefence of witnefles, who fign along with the 
notaries. Now, if it fhould happen, (though, fortunately, 
{uch a combination is far from likely), that the due num- 


ber of perfons confpire to frame a falfe deed of this laft 


fort, for a perfon who cannot write, they have it in their 
power to accomplith their purpofe without any imitation of 
hands, and, in one fenfe, without even any falfe fubfcription ; 
by figning, each of them his own name, in their refpective 
capacities of notary and witnefs, but fad/ely relating and 
affirming a mandate fo todo. Now, fubftantially, this is 
the very fame thing, and as much or even more worthy of 
a capital pain, as when John figns the name, and counte1- 
feits the hand of James. In truth, thefe notaries do fign the 
name of another man; that is, in the way, wherein law allows 
perfons in his condition to ign: and whether the appear- 
ance of a genuine and authentic deed is given to a falfe one 
inthe one way of fubfcription or the other, there feems to be 
no 1eafon for diftinguifhing ; fince the fubftance,—the wic- 
kednefs, and the effect of what is done, is the fame in both 
fituations. This is not a fidiitious cafe; for fentencec of 
death paffed on Mungo Strachan notary +, and William Hun- 
ter, for the execution, in that way, of two falfe deeds of fac- 
tory, in name of perfons deceafed. 


Ee 


% Strachan was not concerned in the other aéts above mentioned, charged 
againft Hunte1, and which weie laid in a feparate libel of the fame date. So 
that he had fentence on the fingle ground of his falfehood as notary. 
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Or a nature nearly allied to this, and depending on the' 
fame notion of the offence, is the no lefs improbable, but 
alfo real and adjudged cafe, of one man perfonating an- 
other who cannot write, and thus impofing upon siotaries, 
to whom he gives mandate to fign for him whom he 
perfonates, and who is to them unknown. This is the 
defcription of the cafe of David Donaldfon. Who, having 
got into the confidence of one Alexander, an old, bed- 
rid, and facile perfon, and blind of one eye, and having 
made ufe of this fituation to purloin the man’s effects, 
and among other things two bonds for money, fell upon 
this device, for enabling him to recover the contents. He 
employs a notary, as if by Alexander’s defire, to draw an 
aflignation in favour of him, Donaldfon, of all Alexander’s. 
effects, and in particular of thefe bonds. Which being done, 
he carries this notary and another, along with fundry'‘honett 
witneffes, but all of them ftrangers to Alexander, to a 
houfe in Leith, where they are fhown Alexander, (as they be- 
lieve), lying 11] in bed, and with a patch on his eye and cheek. 
After hearing the affignation read, this perfon gives man- 
date to the notaries to fubfcribe it for him; which is ac- 
cordingly done. In truth, this perfon was not Alexander, 
but one John Henry, a cobler, and an affociate of Donald- 
fon’s, whom he had feduced to joininthe plot. The inftru- 
ment being thus obtained, without any manner of wrong on 
the part of any one whofe hand appeared at it, and Donald- 
fon, out of impatience to reap the fruit of his villany, pio- 
ceeding to do diligence upon the bonds in Alexander’s life- 
time; the truth comes to light, and he ts s tried and convicted, 
and has fentence of death. 
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ExTRAORDINARY as this cafe is, it is not, however, fingle 
of its kind. John Watfon in Barnhill, had in like manner 
fentence of death ; having fraudulently inferted the name of 
John Coutts in a bond as cautioner for him, ‘ and thereaf- 
“ ter, deceitfully bringing another man to John Craig, notar, 
_ and making him to name himfelf John Coutts, and fo gave 
‘ command to the notar to fubfcribe.’’? Now, the device 
employed in thefe inftances, in this leading character en- 
tirely agrees with the more common one of the imitation of 
hand-writing, that it is the falfe aflumption of the perfon 
of another zn the aét of figning a deed ; and whether this be 
done by the forger’s taking the pen into his own hand, or 
by his authorifing, under a fiditious perfon, the pen of ano- 
ther, according to the form by law allowed, feems to be 
immaterial to the guilt of the cafe; if it be not that the 
Jatter is the bolder, more deliberate, and more complicated 
artifice of the two. 


3. AccorDING to the principle which has ruled in thefe 
cafes, a queftion may feem to arife, whether a capital forge- 
ry may not even be committed by fub{criptions of fo irregu- 
Jai a kind, as fcarcely admit forgery in the way of imita- 
tion of hand, but to which, in fome inftances, the civil 
court have however paid regard in patrimomial queftions. 
As if one man fhall aflume the perfon of another, and in his 
name draw money which he has right to, and fhall put 
his mark to a receipt or promiffory note for the fum, and 
authorife the payer, in his prefence, to write his affiumed 
name and defignation, in the ufual manner, 1ound the mark. 
Or if he fhall prefent a bill, bearing acceptance, by mark 
or initials, of one who is in good credit, and thall bring an 
aflociate along with him, who perfonates this acceptor, and 
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confeffes the fubfcription, fuch as it is; and fhall thus draw’ 
money of the bill, under the credit of this falfe acceptance, 

No cafe of this character has yet been tried in our Courts. 

And though in the Englifh it has more than once been de- 

cided that fuch a device is forgery, and falls under their 

ftatutes in that behalf; yet this may not afford a certain in- 

ference with refpect to our law: Both becaufe fomething may 

depend on the binding power of fuch inftruments in civil | 
matters, according to the practice of the two countries, and 

becaufe the frequent ‘inftances of fraudulent device, which 

occur in the more lucrative and corrupted market of that 

kingdom, have led to a broader conftrudction of the crime of 
forgery, in general, in their Courts, than ours have yet been 

accuftomed to. 


TuHeEseE cafes alfo are difficult, and may be the fubject of 
different opinions. The cafe of a genuine fubfcription torn 
from one deed, and pafted or affixed to another, in fuch a 
manner as not eafily to be difcovered. And the cafe ofa 
bill or promiffory-note, drawn above a genuine fub{cription, 
but which ftood at fuch a diftance from the o1iginal wri- 
ting to which it had been affixed, as to allow this fraudulent 
operation. In one fenfe, the fubfcription may be faid to be 
genuine; yet it is no lefs true, that the act of figning, as 
relative to this bill or note,—the application of the perfon’s 

name 


1 This was the opinion of nine of the. Twelve Judges, on the cafe of Ehzabeth 
Dunn, in September 1765, who had perfonated a fatlor’s widow and executrix, 
and on the credit of that character, had got an advance of money, for which the 
gave a note m the fame character and figned with her mark, Another judg- 
ment to the fame effe& was in thé cafe of Fitzgerald and Lee, who forged a fea- 
man’s will, figned with his mark, and thereupon obtained a probate, and a ticket 
for payment foi ceitain airears of wages, Leach’s Cafes, No, 31. Na, 9. 
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name to this particular ufe, is the pure act and fiction of the 
offender. Accordingly, if ancient practice is to be followed, 
this alfo fhall be judged to be a forgery; for we havea 
ftrong precedent of capital pain applied to a charge of 
this defcription. I allude to the cafe already mentioned, 
of Halliday, Lowrie, and others, againft whom the fir/ 
and principal charge was thus: That having got a blank 
paper from Captain William Nefbit, figned with his name, 
and intended to be filled up with a decree-arbitral, they 
falfely filled up the paper with the difcharge of a bond of 
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1200 merks, due to Nefbit by Lowrie *. No doubt feems to - 


have been entertained that this was a capital charge 2. 


I Have not, however, found any precedent which deter- 
mines this other, and important queftion, Whether a capi- 
tal forgery is alike committed by counterfeiting the hand 
of witnefles to a true inftrument, as-the hand itfelf of the 
_ alleged granter of the deed. Certainly in either cafe a fub- 
{cription is counterfeited, in order to authenticate a deed, 
and an inftrument is thus rendered ex~facze valid, and fuch 
as cannot without a proof of forgery be taken away, in- 
ftead of being, (as otherwife it would be), ex facie null, and 
liable to an abfolute exception in law; fo that the opera- 
tion is to the material prejudice of the perfon fubfcribing. 

Dd ahe 


1 The cafe is printed at large in the Appendix. 


2 It appears from the libel and debate, in the cafe of Robert Binning, July 2. 
and 3.1662, that be had before undergone fome arbitra y pumifhment, for writing 
a falfe charge to fet himfelf at hberty when in prifon, and attempting to authenti- 
vate it (which was a high contempt), by the Signet, conclufion, and fubfcription, 
which he had torn from an old letter to the Signet. But the circumftances of 
that prior trial (af there was ane), do not appear in the record. ' 
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The difficulty is, that the inftrument is not falfe in the fun-' 
damental matter, the fub{cription of the party who is meant 
to be taken bound; but only in the form-and manner of 
that fub{cription, Rien are but a quality of the deed. Yet 
it is fuch a quality, that our law holds the writing, in all mat- 
ters of importance, to be the fame -as none without it; and 
as fub{criptions are counterfeited in order to avoid an ob- 
jection which would otherwife be as fatal to the deed as the 


- want even of the granter’s name, fo it may bé plaufibly ar- 


gued, that fuch a charge ought to be fuftained. But on this 
head I will not prefume to offer my private opinion. 


TuE guilt of the cafe rifes higher, if befide the falfe fub- 
{cription of witnefles, there is falfehoad committed in the 
deed itfelf. As if a’ bankrupt, wifhing to favour one of 
his creditors, conveys certain lands to him in fecurity of 
his debt, and antedates the deed, to elude the law againft 
fuch preferences, and being unable to find trufty witneffes 
for his purpofe, forges the names of perfons in that capa- 
city. This was the nature of the /econd charge againft 
James and Alexander Lowrie, and John Winzet, who, for 
fome undue purpofe, antedated fundry affignations, and for- 
ged the names of three witneffes to fupport them. : It has 
been mentioned that thefe pannels had fentence of death ; 
but not upon conviction of this fingle charget. A ftill 
ftronger cafe, and which without a doubt is capital, is, if a 
notary draw an inftrument relating feifin which he ne- 
ver gave, and forge the names of witnefles to lend it faith. 
For not only the names of thefe witneffes are falfe, but alfo 


the whole inftrument is a fiction ; and in its own nature fuch 
an 


¥ The libel is printed in the Appendix, 
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an inftrument is'as much the deed and atteftation of the 
witnefles, and is as much publifhed in their names, as in that 
of. the notary Nite: 


4. Ler us next enquire conderning the fort of writings, 
of which a capital falfehood may be committed in this way, 
what they muft, be in refped of Goi and what in ies 
of tenor and fubftance. 

Tue form will not diet us long. For in this matter 
our practice’ does not diftinguifh, but holds the forgery 
to be a capital offence, whether the writing be in the 
form of a folemn and regularly attefted deed, in which the 
hands of party, writer, and witnefles, are all counterfeited, 
or in that of a holograph writing, or though it be even a 
naked and unvouched fub{cription, fuch as the acceptance 
or indorfement of a bill of exchange. Indeed, I do not 
obferve that this has ever been difputed, excepting in 
the one cafe of Raybould, tried for the forgery of bank- 
notes, where it was objected, that the capital crime could 
not be committed by the counterfeiting of unauthentica- 
ted fubfcriptions, fuch as the names of the officers of the 
bank. This plea was over-ruled. 


NEITHER have I found any thing in the record, to coun- 
tenance the opinion, which in itfelf feems not to be found, 
that the falfe writing muft- be drawn in fitch a fhape, as 
would render it, if true, a binding and unexceptionable 
voucher-in law. If, befide the falfehood, it labour under de- 
fe&ts in matter of form, or of regular execution, which 
might furnifh an attentive or fkilful obferver with an ex- 
ception to it, this does not take away the falfehood, does 
not alter the {cope, nor leffen the wickednefs of the offen- 
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der’s purpofe ; nay, may not hinder it to be fuccefsful, and’ 


‘indeed does not more affe@ the chance ‘of fuccefs, than the 


diffimilitude of the hands, or a blunder in’ the ftyle of the 
deed, which, while they expofe the fraud to detection, are 
however no obftacle to the inflicting of the ordinary pains, 
In general it is pot the rule of law with refpect to any crime, 


_ (for it would be a great encouragement to offenders), to de- 


ny that it has been committed, becaufe by a higher degree of 
circum{pection on the part of thé injured perfon it might 
have been prevented ; if he ,has done nothing to facilitate 
or tempt to the commiffion of it. The offender fhall there- 
fore anfwer it, as for a forgery, though he have ufed or- 
dinary inftead of ftamped paper!, or one fort of ftamped 
paper inftead of another; or though in forging a folemn 
deed he have omitted to defign the writer, or have given 
the witnefs one name in the tefting claufe, and another in 
the fubfcription ; or, which is only a higher blunder of the 
fame clafs, though he adhibit a naked fubfcription of party, 
without witneffes, to a deed of that importance, which 
would not be binding by even a genuine fubfcription of this 
unceremonious fafhion.- How defective foever the writing 


‘in all thefe inftances, the contriver ftill made it as good as 


he could; publithed it as genuine, and purpofed to deccive by 
means of it; though his knowledge of the forms of law has 
not enabled him to execute it to the beft advantage: as 
neither might the party concerned have had fufficient fkill 
in thefe, to defend himfelf from the attempt, or difcover 
the objedtion. I do not find that any pannel has ever refort- 


ed to fuch a plea, 
ToucHING 


1 This was the opinion of the Twelve Judges of England upon the cafe of 
Hawkefwood, in Eafter Term 1783, and in that of John Lee, January 1784, 
both of them cafes of bill forged upon unftamped paper. Leach’s Cafes, No. 119. 
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Tovcuinc the fubje@ alfo, and tenor of the falfe deed, rele ais 


little diftin@tion feems to be obferved. At common law, for- ou ania, Bo 
gery may be committed, either of a private writing, or of one se} 7 
of a public and official nature, fuch as an extradt, a notorial 
inftrument, or any certificate pertaining to matters of reve- 
nue, which the officers of that department, in the courfe of 
their duty, or in compliance with a ftatute, have to grant. 
Among private writings, it is not confined to thofe, which, 
like bills, bonds, or bank-notes, are calculated for patrimo- 
nial profit, but equally takes in all fuch as tend to any pur- 
pofe of perfonal fecurity, or revenge, or other gratification or 
advantage, in itfelf of a grave and ferious nature, and by the 
pannel deemed material enough to be compafled in this way. 
I pass over, for the prefent, fuch proofs of this rule as 
are in the ordinary courfe of practice, and confine myfelf to 
the following examples. John Halliday had fentence of Feb.8 1597: 
death for forging the difcharge of a bond of 1200 merks, 
and an inhibition proceeding upon it. James and Alexan- 
der Lowrie, and John Winzet, for their feveral parts in 
that fame act, and for the forging of fundry affignations to 
bonds. James Tarbet and Finlay: Farme, for their refpective Feb. 16. 1600. 
parts in forging a charter from a fubje@ fuperior, and the 
relative feifin. Robert Binning, writer in Edinburgh, for July 2. and 3. 
forging letters of fufpenfion ; having, in the courfe of that oe 
operation, counterfeited the Signet, and the hand-writing 
of one of the Judges, of the clerk to the bills, of a writer 
to the Signet, and the keeper of a record. Mungo Stra- Feb. 2. and 5. 
chan and William Hunter for forging two deeds of factory. AV 


Dr John Elliot 3 for forging and ufing an acknowledgment of a and 
theraaemase 


1 Jan. 15.1694. ‘' They find the pannel’s forging’or ufing, on belie art and 

“ part of forging or ufing the receipt of the poifon libelled, relevant, per /e, to 
“ infer the pains libelled,”” which were the pains of death. 

January, 
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the receipt of en from an apothecary, with intent to fix 
a charge of attempt to poifon upon an innocent perfon, 
Margaret Nifbet', for forging, inter alia, a declaration 
in the name of George Henderfon, tending to fix (and 
which had nearly anfwered that purpofe), the fafpicion of 
forgery upon him. Again, on'the 19th November 170s, 
capital relevancy was found againft John Howiefon for forg- 
ing the acceptance of a. bill of exchange; and, on Februa- 
ry 20. 1710, againft Andrew Adam for pores a bond of 


caution in fufpenfion +. 
: 1 yee 


‘January 25.1694. ‘ Finds the forging of the receipt of the poifon libelled, 
“* by the pannels or either of them, or contriving thereof, or fraudulent ufing 
* of the faid receipt, or being art-and part thereof, relevant to infer the pains of 
“ death libelled ” - This is the interlocutor on the libel againft Nicolfon and Max« 
well, the other aétors in the fame plot. All the three fuffered death. . 


~ 


1 « The Lords find, That the pannel, the times libelled, being guilty of forg- 
* ing the bill, and obligation or declaration libelled, or that the pannel was art and 
* part thereof, relevant to infer the pains of death and confifcation of moveables.” - 


4 « Find, That the pannel’s aQual forging, of his caufing and enticing others to 
forge, the fub{criptions to the bond of cautionry libelled, or his actual giving in 
* of the fame with his own hand to the Bull-chamber, to obtain a fufpenfion, rele. © 
“ yant to infer the pains of death.” 

In the cafe of Patrick Gordon, for forging a bond of caution in law-borrows, 
(11th and aoth Noveriber 1706), the libel concluded for the pains of Jaw and 
damages, and the Court found it relevant to infer the. pains hibelled. This trial 
did not proceed. 

Libel was remitted to an aflize againft John Howiefon, minifter of Cambuflang, 
for treafonably fending to be printed, and againft Robert Waldegrave, the King’s 
printer, for treafonably printing a falfe, adulterate, and altered a& of Parliament, 


inftead of the true and genuine att, paifed in 1592; and entitled “ for abolifhing 
the 
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‘Tuts ‘alfo.is to be remembered, with refpect to the forg- 
ing of bills, bonds, and other documents for money, that 
the fmall amount af the fum, though it will fometimes ferve 
as a plea to mitigation of the pain, does not affect. the ftyle, 
nor in ftri€tnefs, the capital conclufions of the charge. It 
was on this ground, that George Short was refufed the pri- 
vilege of bail, (18th Nov. 20th Dec. 1765), whofe commit- 
ment was on the crag of forging a bill for the fum of L. 2, 
=) Cone : ah 


‘ 


s. Our defcription of this fort of falfehood leads us, in 
the next place, to obferve, (but this it has in common with all 
the other {pecies of the offence), that the crime is not com- 
plete by the fabrication of the writing, unlefs it be alfo utter- 
ed or puttoufe. For if when executed it is kept lying with 
the artift, unemployed, and is.only by fome accident brought 
to light,’ (in the courfe, perhaps, of fearch for fome other 
-writing), the evidence is wanting, though fuch a difcovery 
muft needs be attended with fufpicion, of the fraudulent 
and felonious purpofe of the fabrication; wherein lies the 
eflence of the crime. Or grant that evidence’ were even 
recovered of the pannel’s difhoneft purpofe, as by his own 
letters bearing -his intention to utter the falfe writing at 
fuch a time and place, ftill it is no more than a naked pur- 
pofe, juft as in the cafe of a libel, compofed, but not pu- 
blithed, or an incendiary letter written, but not defpatched, 
and of which itis not too late to repent, as long as it has 


not given birth to any, act or meafure, which may be to. 


the prejudice:of fociety or of a neighbour. It is therefore 
| coms the. 


“ the Ads concerning the Kirks,” Thefe perfons were convidted, but no fen- 


tence appears againft them, (2d, 4th, 21ft February 1596). The offence had been. 
treated as treafon. | 


* “ Find, That the crime for which the petitioner is imprifoned is not bailable.” 
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the act of uttering, which firft beftows a form and.confumma- 
tion on the crime, fuch as gives the magiftrate a title to er- 
quire into it: Till then, it is mere wickednefs of heart, for 
which the offender anfwers not.to any human tribunal. 

Ir is true, that by common ftyle of all indi€tment for this 
crime, the forging, and the uttering or vending of the deed, 
are feverally charged, and a relevancy is fought on either. 
But this form of libel, which is only of modern introduc- 
tion, is.meant to meet the cafe of the pannel being found 
art and part of the uttering only, (which is of equal guilt as 
the forgery), and not of the fabrication; and the charge of 
forgery in fuch a libel is not to be underftood of the naked 
fabrication, as in contradiftinGion to the uttering, but on 
the contrary, as in conne¢étion with that aét, which is a ne- 
cefflary ingredient of the crime, and is implied in the fimple 
term forgery, wherever it is ufed. In the cafe, accord- 
ingly, of David Reid, where this alternative fort of charge 
occurred, the objection taken to it was repelled, and the li- 
bel fent to an aflize. 


Anp here we may take occafion to remark, how contrary 
foever it may be to firft appearances, that intruth it is not as 
fabricator purely, but as prefumptively acceflory to the ut- 
tering, which completes the crime, that the maker of the 
falfe writing is punifhed, when he is not proved to be the 
vender alfo. Having been executed by him, and being un- 
der’“his power, from the very nature of the fituation | 
the writing cannot in ordinary cafes pafs out of his hands, 
or be uttered, without his privity and concurrence. for 
which reafon, even in the more favourable cafe of another 
perfon appearing to be the vender, it will ftill be prefumed 


againft the fabricator, and need not be fhown by proof upon 
the 
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tHe profecutor’s part, (at leaft, with the aid of ever fo little 
communication between the vender and fabricator it will 
be prefumed), that they were leagued in thé adventure, and 
had, each of them, his feparate department, with the confent 
of the other. if the fabricator deny this, it will rather 
lie With-him, who has a ftrong prefumption againft him that 
he did not fabricate for nothing, to fpecify and prove the 
manner. wherein the writing paffed from him without his 
will; as by being withdrawn from his repofitories, the lofs 
of it with his pocket-book, or the like. 


Ir is no lefs material to obferve, with refpe@ to what fhall 
be accounted an uttering of the writing, that the great danger 
of this crime kas eftablifhed a very rigorous conf{trudtion a- 
gainft the pannel. Not only it is no obftacle to the profecu- 
tion, that the money or other thing procured by the forgery 
has been refunded to the private party, fo that no one ul- 
timately fuffers, (which happened in the cafe of Robert 
Fleming, and of George Mackerracher) ; but it is not even 
material that the writing fhould ever pafs, or the impofition, 
even for a moment, take effe@.. He hath publifhed the falfe 
writing for genuine, and his crime of forgery is complete, as 
foon as he has produced or employed it towards the pre- 
judice of another; whereby not only is his felonious in- 
tention manifeft, but inftead of being under his power as 
before, the falfe deed is communicated to a ftranger, and 
the lait ftep:'is taken-that depends on him to accomplifh the 
intended deception. The libel is therefore good, if the falfe 
bond has been made the ground of action or diligence, 
though no money has been recovered ; or if it has been 
produced and pleaded, or claimed upon in judgment, though 
not abidden by upon challenge, (for this feems to be only 
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a contrivance for thortening the civil procefs of improba- 
tion of the writing); as in the cafe of William‘and Tho- 
mas Mackie, -January 16, and February 2. 1636, who were 
pillored, declared infamous, and banifhed, for pleading on 
a falfe difcharge of a bond: or if the judicial bond of cau- 
tionry has been tendered to the proper officer ; as was found 
relevant in the cafe of Andrew Adam, relative to a bond of 
caution in fufpenfion?. or if the bill or bank-note has been 
prefented for payment, though it be ftopped, and the holder 
taken, in the very firft eflay 2. This do¢trine ftands even 
eftablifhed by the authority of ftatute. In the cafe of 
Dempfter of Muirefk, indicted for forging a bond of rever- 
fion, the Court had repelled the defence, that it had never 
been abidden by in judgment, nor ufed to the actual preju- 
dice of the party. To confirm which precedent, the Le- 
giflature, in the ftatute 1621, c. 22. declared, that it fhall not 
protect from the pains of falfehood to pafs from the writing 
upon challenge, or engage not to make ufe of it in future. 
Notwithftanding this a@t, which is conceived in explicit 
terms, doubts had however continued to be entertained con- 
cerning the bare production of a writing in judgment, or the 
entry of it on recoid, how far either of thefe was to be 
reputed an ufe of the writing, and a completion of the crime. 

For 


1 The Lords “ found the pannell’s aftual forging, or his caufeing and intyfeing 
* others to forge, the fubfcriptions to the bond of eautionne lybelled, or his ac- 
‘ tually giveing in of the fame with his own hand to the Bill chamber, to obtain 
4 a fufpenfion, relevant to infer the pain of death; and found the pannell’s ufe- 
* making of the fufpenfion, obtained on the faid bond: of cautionne lybelled, 
“ feparatim, relevant to infer an arbitrary pumthment and repclied the defences 
* proponed for the pannell,” e 


2 In the cafe of Mrs Nifbet, thoughythe bill forged was for L. 58, only L. 6 
had been obtained on at as a pledge, and st had not been any farther ufed. 
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For the fame act of federunt which convicts Alexander For- 

reft of falfehood, and remits him to Parliament for punifh-_ 
ment, alfo makes this requett, “That ane new act thair- 
“ anent may be made for cleiring what fall be the punifh- 
“ ment for fuch faults heirefter; and whether or not the 
“ inferting of faife wreattis in regifteres, or produceing the 
“ farnyne in judgement, albeit they do not byde be them, 
« being challenceit theirfore, fall be fund to be a ufeing of 
“ the faids falfe wreattes and punifchable.’’ This requeft 
does not feem to have been complied with. But it has ever 
been held in all modern practice, that a writing is to this 
effect fufficiently ufed by the bare production in judgment ; 
which in fubftance is always the founding of a right or plea 
upon it as a genuine voucher. And with refpeét alfo to the 
regiftration; if either it be a regiftration for diligence, or 
fiich which is ordered by law, as in the cafe of feifins, 
hornings, and fome others, the fame rule fhall probably be 
held: for in all thefe inftances the entry on record 1s the 
public affertion of a claim upon the writing as good. If it 
is recorded for prefervation only, there is more room for 
argument upon the other fide; and this queftion has not 


yet been tried. 


6. One thing more is implied in our defcription of this 
fort of falfehood, That the making and uttering of the deed 
be felonious, or with intent to injure. Thus it is not a 
forgery, if to accommodate another who cannot write,. and 
at his defire, a perfon fhall fign a draught or receipt in the 
name of that other ; as often happens among perfons of low 
degree. For there is no impofition here, either done or in- 
tended, in the tranfaction: Mackenzie takes notice of fuch 
a cafe, which had fallen under his own obferyation!., On 
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the other part, the law will underftand it to be fraudulent, 
and to the, prejudice of another, if there be a purpofe to 
gain any fort of advantage by the falfehood, though. this 
fhould not be of fo high a degree, as amounts to the cheat- 
ing out of the fum or thing to which the writing relates. 


_ Fhus it is forgery, (though poflibly the excufe might be 


Of Artand Part 
of Forgery. 


Feb. 8 1597. 


confidered in the fentence), to frame a falfe bill, bond, or 
other voucher for ever fo juft a debt, or a difcharge for 
money which was truly paid, but the payment forgotten to 
be vouched ; for ftill the offender has made a falfe deed, and. 
is thus far Hosea sea and the other party prejudiced, that 
he has written ete of the ftate of the tranfaétion, and 


_ therein enjoys that fecurity which he coveted, and thought 


worth attaining at fuch a hazard. 


I sHatu now, before proceeding, fubjoin a few things con- 
cerning the different ways in which one may ‘be involved in, 
the guilt of- forgery. Firf; one is art and: part by im; 
mediate affiftance lent to the fabrication itfelf; fo that if, 
one perfon furnifh the fcroll of the falfe deed, another 
dictate the deed from that fcrol], a third write it, and q 
fourth afhx the falfe fubfcription in prefence of the reft, 
all four are alike guilty of the crime. ‘This was nearly the 
fituation of parties, in the cafe of Halliday and others, where 
Marjoribanks the notary dictated a fcroll of the falfe dif- 
eharge to Halliday, (after confultation between them upon 
the matter), by whom it was fent to Lowrie, who filled it. 
up in the blank-figned paper, with the affiftance af Alexan- 
der Lowrie and. John Winzet, the laft of whom figned: a 
falfe name of witnefs to the deed. All thefe perfons had 
fentence of death; and as to Halliday this was the only 
charge in the libel. The fame fort of acceflion bappened 

in 
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in the-cafe of James Tarbet and Finlay Ferne, February 15. _SAUEHOOD- 


4600; for Tarbet, according to a {croll delivered to him. ler 
by Ferne, wrote part, and employed John Kennedy to write . 
the remainder of a charter, to which he faw Ferne afhix his 
father’s name. In regard to thofe who act as witnefles on 
fach occafions; though they fign their own names, and after 
their ordinary fafhion, they are not the lefs art and part 
of forgery, fince they. thus knowingly confirm the falfe fub- 
{cription of party. 


1 


Secondly ; Ir has already been intimated, that the ufer or Art and Part 
vender of a falfe writ, being a different perfon from the ue mate 
fabricator, is neverthelefs equally punifhable as he, and 
that it is even as prefumptively art and part of the vending, 
that the fabricator himfelf is punifhed, whert he is net pro- 
yed.to be the vender too, ‘This point is equally clear upon 
the courfe of practice, the opinion of lawyers, and the au- é 
thority of our ftatutes, fome of which are upon this head 1540, ¢. 80. 
exprefs, The plain reafon is, that even when the vender 755%‘: ?7 
- has not from the firft been privy to the procefs of fabrica- 
tion, (which, however, he often is), he by wittingly ufing 
the falfe deed, becomes participant of, and affociates him- 
felf to the whole guilt of that contrivance, which he adopts 
in its more mature ftate, and by his induftry brings to the 
defired accomplifhment and iffue; in like manner as the pu- 
blifher of a libel is participant of the guilt of the compofi- 
tion, which by his.art he difleminates to the world. It is 
alfo to be confidered, that the ufer of a falfe writing, more 
efpecially if it be drawn directly in his own favour, muft 
In reafan, be prefumed to be himfelf the falfifier too, unlefs 
he can by evidence throw off that charge upon’ another :. 

Among” 

* See Lex 33. Dig, L. q. Cod. ad L, Corn, de falfs, 
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Among other inftances of capital fentence for uttering only, 
I may quote that ‘upon John Macaffee'; whofe conviction, 


_ however intended by the jury, could only be conftrued as 


relative to certain articles of that fort of charge. e 

Tue fame ftatutes which extend to the ufers of falfe wri- 
tings, are equally levelled, and with as good reafon, againft the 
feducers and corrupters, at whofe inftigation the falfe inftru- 
ment has been made. This rule of judgment was applied 
to the cafe already mentidned, of Robert Innes and Finlay 
Ferne, of whorn the latter was the fuborner of the other, to 
forge a feifin on the falfe charter, and therefore fuffered death 
along with him. It will not, however, often happen, that the 
procurer of the forgery fo thoroughly abftains from all direc- 
tion or affiftante towards ‘the execution of the purpofe, or 
from all ufe of the writing when made, as to be itnplicated 
in the crime upon that ground alone. In the cafe, for in- | 
ftance, of Nifbet, that perfon was thé ufer, as well as procurer: 
of the forgery, which was executed by one Houfhold, whom 
fhe had enfaared into the employment 2. 


Last of all; the queftion arifes concerning affiftance of a 
remote kind lent towards the fabrication, how far this makes 
the aflifter art and part of the capital offence: As in the 

Y cafe 


1 « Find the faid John Macaffee guilty art and part of forging promiffory- 
“© notes of the Brittfh Linen Company, as laid in the libel; and all in one voice 
t find the rft, qth, 5th, 8th articles of the libel all proven. But find the other 
% articles of the libel not proven.” The rift, 4th, sth, 8th articles were charges 
of uttering. See the printed Report of this cafe in the Appendix to Stuart and 
Craigie’s ColleCtion of Decifions, The debate is blank in the Record. 


2 See the Report of thiy Cafe in Arnot. 
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cafe of the artift who makes the plate, or the paper, for 
throwing off the falfe bank note. The decifion in fuch cafes 
will depend on circumftances. If, (which has fometimes 
been the cafe), it can be fhown that the tradefman not on- 
ly knew the unlawful deftination of his commodity, but was 
in a fociety with the forger and vender, by which they were 
feverally to perform their parts in the adventure, and to 
receive their fhare of the profits thence accruing , this feems 
to be nothing lefs than an acceflion to the forgery : for there 
is here one joint and undivided undertaking, in which each 
is participant of what is done by the other, and muft anfwer 
for it, as if done by himfelf. Inftead of this, if there be no 
more.in the cafe but anemployment of the tradefman to exe- 
cute fuch a piece of work in his trade, he is not thereby in- 
volved in any cognifable degree of guilt; nt even though 
he fhould have reafon to fufpect the evil purpofe to which 
his handy-work is to be applied. ‘This, at leaft, was the 
judgment of the Court upon fuch a cafe, or rather a more 
unfavourable one, that of John Brown, againft whom this 


verdict was returned. “ Find it proven, that the brafs plate: 


“mentioned in the libel, was engraven by the faid John 
“* Brown, and that he was privy to the concealing of the 
“ fame in a whin-bufh in the moor of Falkirk; but find that 
* it is not proven that he adhibited the fubfcription to, or 
“ iffued any of the three notes libelled on and produced.” 
The judgment was to affoilzie the pannel fimpliciter. But 
between thefe there lies a middle, though more unlikely fi- 
tuation, that of a tradefman who has a fpecial privity to the 
evil object of his employment, and receives on that account 
a reward or extraordinary hire, but has no farther concern 
in the adventure or its profits. It may be thought, that up- 
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on fuch a detinquent, when the cafe fhall happen, fome pu- 
nifhment may fuitably be inflicted. . 

II. I suaxt now fay aaaie more of that fort of falfe- 
hood, which confifts in the publithing of a deed as the figned 
deed of another. It is a different {pecies of the crime, if a 


notary fhall draw falfe inftruments of feifin, intimation or the 


like, which never was given, or an officer of the law return 
executions of things which never were done, or were done 
otherwife than is fet forth in thefe reports. For he is not. 
giving forth his own act as that of another man, or putting 
himfelf into the perfon of another ; he is merely in his own 
perfon, and in his official character, telling a moft flagrant, 
impudent, and dangerous lie. Neverthelefs, although i in the 
matter of offiéers executions this diftin@ion feems to have 
been acknowledged, anda milder courfe to have been ta- 
ken; as appears from the cafe of Strachan the meflenger, 
who for four falfe executions of charge and denunciation, 
was only fcourged and deprived of his office ; yet with re- 
fpeét to notaries, whofe truft of office is higher, and their 


- functions of ftill more confequence, and fuch as deeply affed 


the lieges in their moft valuable eftates, the contrary feems 
to have been holden. The att 1540, c. 80. was more efpe- 
cially dire&ted againft the falfehood of notaries ; and in like 
manner as the other ftatutes were held to authorife the in- 
fixcting of death in other cafes, this feems to have been held 
a warrant for the fame feverity upon this clafs.of men, whofe 
fidelity is fo important to be guarded. Thus, on the fame day 
that Ferne and Tarbet were condemned to die for forging a 
charter, Robert Innes notary had the like fentence for a 
falfe and antedated {feifin, wittingly made by him upon it. 


Whether the feifin in that cafe bore the names of wit- 
nefles 
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nefles, or, if it did, whether thefe alfo were forged, does 
not appear from the record. But though the cafe be, 
that the notary does not fign the names of pretended wit- 
neffes, but induces perfons to fign along with him in that 
capacity, the wickednefs and the guilt feem to be much 
the fame: In either cafe, the whole fcifin is ftill a fiction 
of the notary’s. own contrivance, an@ he is art and part 
of the falfe fubferiptions of his affociates. 

Tue cafe of Innes is not the only-inftance of this con- 
ftruction of the law. On the 20th December 1616, Alex- 
ander Cook notary, Sheriff-clerk of Berwickfhire, upon a 
libel which is Iaid on the act 1540, for falfehood in his 
office of notary, had fentence of death; having vitiated 
the entry of 2 feifin in his protocol-book, and having gi- 
ven forth two extracts of it, of different dates, and judici- 


ally {worn at different times tothe truth of both: Farther ;. 


it had been thought to be of little moment,, whether the 
notorial inftrument were falfe. by corruption and abufe of 
truft in a real notary, or through. the falfe affimption of 
that charaéter by one who was no notary, and who of courfe 
could give no-true inftrument of that kind. For this fort 
of falfehood, William Norval was condemned:to die on the 
oth June 1602, and-John-Mofcrop, writer in Edinburgh, on 
the 8th February 1597. Alfo, among other:charges, Tho- 
mas Marjoribanks was convicted as a falfe and pretended 


notary, onthe fame libel with Mofcrop, and had fentence of 
death. No inftance of either of thefe: kinds of falfehood. 


has been brought:to trial‘in later times. 


I sHaLu now difmifs thefe, the capital falfifications- of 
writing, with this general obfervation, that though the Court 
may, they are not however. conftrained, invariably to infliG 

bo arte the 
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the pain of death for fuch offences, but have a difcretion-' 
ary power, as in the cafe of theft, to accommodate the pain 
to the whole circumftances of the offender, and of the tran 
greflion, Thus, in the criminal Court, in September 16309, 
Richard Home, for-forging a teftimonial and pafport under 
the hand of the Chancellor o , Ireland, cand of the Earl of 
Cork, had fentence to-be fcourged, burned in the hand, and 
banifhed. In like mauner, William and Thomas Mackie, 
convicted of forging a difcharge for L. 100 Scets, were fen- 
tenced to pillory, infamy, confifcation of moveables, and 
banifhment. William Forfyth notary, for forging a charter, 
was declared infamous, pilloried, and banifhed. As was 
Lawton for ufing a falfe difcharge, at the fame time. that 
Blair, the maker of the. difcharge, was hanged, More 
lately, John Grant was tranfported for forging the indorfa- 
tion of a bill of L.20. In like manner, the civil Court, 
inftead of remitting to the Jufticiary, have, in many inftan- 
ces, inflicted an arbitrary pain themfelyes '. 


IIL, I cannot difcover, that, befide the two fpecies already 
fpoken of, any other falfification of writing has, at any period 
of our practice, been thought neceflary to be chaftifed with 
the fame feverity. Some there are, which, in refpect of 
prejudice to the party who is meant to be injured, and 
almoft in refpect of the wickednefs of the contriver, may 
feem to be little fhort of thofe to which the name of for- 
gery, in its ftri@er fenfe, is applied. If the holder of a bill 
alter the fum to his own advantage, or if the writer of a 

z deed 


2 See in the Books of Sedetunt the cafe of James Adie, and Marion Shaw, Ju- 
ly 28. 1739. Wilham Frafer, February 28. 1741, David Young, July 18. 1741, 
William Stevenfon, Feb. 18.1747, John Tennant, November 14.1751, John 
Smith, March 2.1753, Murdoch Campbell, Auguft 7. 1756. 
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deed infert provittons, without the Knowledge of his-employ- 
er, in favour ‘of himéelf ou of athers ; certainly an ad, which 
is not the act of the party, is: kere publiftted as, authentica- 
ted by his hand, equally as.in the cafe of his. fubf{cription 
being: counterfeited. But as devices.of this kind are neither 
fo frequent nor fo-dangerous,as fongeries, by reafon of the 
greater difficulty which attends the execution. of them, and. 
as. im point of boldnefs at leaft,,if not of depravity, theie 
is fome difference betweenithe corruption of a genuine figned 
writing, and the fuppofition and figning of an entire deed in 
the name of another, fo the Jenity of our practice feems.to 
have laid hold of this diftinction, how flender foever, to fave 
the offender’s: life *. 


Bur the indulgence goes no farther. As great frauds. and 
falfehoods, fuch contrivances are punifhable with us at com- 
mon: law with pillory, infamy, and imprifonment,, and. ina 
flagrant cafe, even with tran{portation, added to-thefe pains. 
And this holds good.as to all the different modes of falfe 
writing ; whether it he by falfe affertion in the inftrument, 
as if it be antedated, or if,a perfon falfely fign as wit- 
nefg to an execution; or by corruption of the written 
words thereof in the way of rafure, fuperindudction, in- 
terpolation, or the like. Thus, Belfches and others were 
imprifoned.and fufpended, for antedating the regiftration of 
a bond; James Wright was pilloried for figning witnefs.to 
executions without feeing the things done; Daniel Aitken, 
meflenger, for altering material words in a letter, was de- 
prived,. imprifoned, and made incapable of truft; Robert 

Rf. Paton, 


1 The ftatute 7th Geo II ¢ 22. which makes fuch offences capital in Eng- 
land, dges not feem to extend to this country, 
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. Paton, for calumnioufly denying his fubfeription, and. trying” 
to ‘reduce itas‘a’ forgery,-was imprifoned and ftood iti the 
pillory ; William Dunbar,-for rafing and otherwife vitiating 
an interlocutor, had fentence of tranfportation for ~life; 
James: Leatch, for vitiating a bill, had fentence of infamy, 
and to ftand twice-in the’ pillory. Thefe Shon were 
Skae in the'civil Court. a 
In‘ the Court of Jufticiary alto, Thonide Taylor, ciel 
with attempting to alter two L}5'bank-hotes,‘ into notes for 
L. 16, was tranfported for five years on, his” own petition, 
sy Ii. 7753 * Sameera wb . Sage, ) 
Bur by far the ftrongeft iinet and 1 which may ferve 
inftead of all others to prove the difpofition of our practice, 


‘and the vigour: of our common law in this department, is 


the cafe of Thomas Mathie, tried in the criminal Court, roth 
March 172% ‘This man had been factor to the York-build- 
ings Company on their eftate of Winton; and the charge 
againtt him was, that after recal of his factory, he had up- 
lifted er had taken bills for certain rents and fums of mo- 
ney addebted to the Company, and had given difcharges of 
them, which, as well as the bills, he antedated, to conceal 
the fraud, and that in one inftance, he had cancelled_a bill 
payable to the Company, and taken a new one of a falfe 
date, and in his own name, for the fum. Thefe things were 
charged as being, in-fome meafure, of the fame nature with 
the counterfeiting of a new power of factory ; in as much as 
through thefe falfe devices, his unwarrantable acts of admini- 
{tration were in appearance brought within the term of his ex- 
pired power ; and this for the fraudulent purpofe of bringing 

the 


1 There were favourable circumftances in this cafe. Particularly, the prifon- 
er feems himfelf to have revealed hus offence to the Direétors of the Bank. 
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the effeéts of the Company into his ownhands. Thelibel was _FAMSEHOOD. | 
' found relevant '; and the pannel being convifted of one ar- 

ticle of the charge, relative to the colliers’ and falters’ bills, 

was fined and found liable in expences. It cannot therefore 

be doubted, with refpe@t to any falfe certificate granted by 

a perfon in his office, fuch as certificate of marriage, bap- 

tifm; proclamation of banns or the like, that this fort of fla- 

grant lie and breach of truft falls under the fame rule, and 

is an article of criminal charge; though no trial of that kind 

has hitherto taken place. 


IV. SurricrenT has now been faid concerning the falfi- Form of procefs 

. en for Foi gery. 
fication of writings. Let us next attend to the form of pro- 
cefs; which, from the remoteft period of our practice, has 
been fubje& to this peculiarity, that it may equally be 
brought in the Court of Seffion, or of Jufticiary ; and more- 
over, (in which refpedt its fituation is ftill more extraordi- 
nary), that though commencing in the civil Court, it often 
times terminates and comes to iflue in the other. 


Tue caufes are obvious, which have led to the receiving Court of Seftion 
° can orgery. 
of the Lords of Seffion, as Judges competent in the matter Te ped 


of 


¥ March 20.1727. The Lords “ find, that the faid Thomas Mathie, pannel, 
after intimation was made to him that his fa@tory upon the eftate of Winton, 
from the Company of Undertakers for raifing the Thames water in York-build- 
ings, was revoked, and a new fa€tory from {aid Company was granted in fa- 
vours of Mr Henry Streatchy, purfuer, and Mr Archtbald Robertfon , that the 
pannel did thereafter grant receipts and difcharges to, or did take accepted 
bills from the perfons debtors to the faid Company in the produce of the faid 
eftate, on account either of rents, coal, falt, or pan-wood, and did antedate the 
faids receipts, difcharges pr bills, by making them to bear date prion to the re- 
calling of his fa&tory, though they were really granted pofterior thereto, the 
pannel’s fo doing, in all or any of the particular inftances {pecified in the libel, 
relevant to infer an arbitrary punuhment; and repelled the haill defences pro- 
“ poned for the pannel.” 
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of forgery. The crime aften, comes to light in the causfe 
of procefs depending in that Court; whence arifes a con- 
Ungent jurifdiction over the offender, who-is chaftifed fum- 
marily. and without delay, in the very tribunal where he 
has tranfgreffed, fox his fcandalous attempt to impofe upon 
their wifderm, and to; pervert: the courfe of juftice. Another, 
and an equally, fubftantial reafon, lies inthe very difficult and 
tedious nature, generally fpeaking, of the proofi ef forgery, 
which is. often impoffible to be-abfolved,, as muft be the cafe 
with every trial by affize and in the criminal Court, in the 
courfe of a fingle fitting, 


In addition to thefe reafons, which of themfelves ane: fuf- 
ficient to juftify this departure from ordinary rules, Mac- 
kenzie' hath, farther fuppofed, that certain f{latures have ex- 
prefsly beftowed this, jurifdiction. on. the Lords of Seffion, 
Nay, he has exprefsly faidi that they are Judges in. the firft 
inftance, exclufive of the criminal Court; in confirmation 
of which qpinion he appeals to the judgment in the cafe of 
Lord Blantyre, and affiims that the books of adjournal do 
not contain an inftance of procefs for forgery commencing 
in. that Court. But in all this there is fomewhat of inaccu- 
racy. Though the act of Mary for the punithment of tallfe 
witnefles has fuppofed, (for it does not introduce) the jurifdic- 
tion of the civil Court in the matter of perjury; no one of the 
ftatutes conceining falfe notaries, or falfe wiitings, has any 
expreflions to the like purpofe.. And in the cafe of Blan- 
tyre, neither did the Juttices give any fuch judgment as 
Mackenzie has fuppofed, nor had they any opportunity of 
doing fo; feeing the forgery was not infifted on as a fepa- 
rate crime, but only as an aggravation of the charge of 

theft. 
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theft. This di@wum.of Mackenzie has not therefote governs 
ed the practice of laver-times ; which, on the contrary, af- 
fords fundrry inftances of procefs for forgery commencing, 
as well as ending, in the criminal Court. Two cafes may 
in particular be atttended to; that of Nicolfon and Elliot 
in January 1694, and of John Howifon in November 1705, 
in the firft of which, the plea of incompetency was argued, 
and Mackenzie’s treatife referred to in fupport of the objec- 
tion, Judgment was alfo given againft this plea, firft in Sir 
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Robert Dunbar’s cafe 1, and afterwards in the cafe of Wil- Nov. 22. 1714. 
liam Baillie and others, where “ as to the crime of forgery, Sept. 6. 1715. 


“ or ufing of falfe or forged paffes, libelled againft the faid 
“ William Baillie, the faid Lords find the Court competent 
“ to judge thereupon, But in regard it appears from the 
“ debate that the only means of improving the faid pafles 
“ are indirect, therefore, remit the fame to be tried by and 
“ cognofced fummarily before the Lords of Seffion,’' 


In later times, this general pofition has therefore been 
abandoned for the more limited plea, fuggefted by the laft 
mentioned judgment, that the Lords of Seffion are at leaft 
exclufive Judges in all cafes, fuch as that of Baillie, where 
the proof is in the indzreét and more tedious way of circum- 
ftantial evidence. In the cafe of James Baillie, where this 
pofition was: maintained, the interlocutor feems rather to 
wave the queftion ; finding only, “ in refpeé&t of the peculiar 
“ circumftances of the cafe, that it is inexpedient to go on 
in this trial before this Court in prima inflantia,” and 
therefore dilmiffing the procefs. Thus the queftion fcems 

to 


6é 


1 “ The faid Lords find this Court competent to cognofce upon the crime of 
“ falfehood or forgery , but in refpect neither the piincipal ferfin nor the recoids 
““ are produced, therefore find that article as lubelled not relevant.” 


Tf exclufive 
where proof 
Is indirect. 
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to be ftill open to a judgment; which if it fhall diftin-. 
guifh the competent jurifdiGion according to the nature 
of the evidence, and not according to the matter of the. 
procefs, will eftablifh the one inftance of this kind that oc- 
curs in the whole circuit of our law. 


Tue introduction of the procefs to the Court of Seffion,. 
may be in two different ways. It may be by, fummons of 
reduction and. improbation, raifed by the private party, with 
concourfe of the Lord Advocate; and upon which, if the 
writings are produced, they may be improven, and the de- 
fender, if in cuftody and appearing, may be found guil: 
ty of the forgery, and punifhed, or remitted te the cri- 
minal Court. I fay, if the party appear, and the writings 
are produced; for the accufed cannot.be tried in abfence to 
the effect of remitting, or of inflicting any pain; neither can 
the writings be improven, but only fuffer certification, unlefs 
they aie produced ; as was found in the cafe of Captain Bar- 
clay, January 26. 1670'. The other way, and which has 
more commonly been followed in later times, is per modum 
fimplicis querele ; 1 the form of fummary complaint, at in- 
ftance either of the Lord Advocate, or of ‘the pr ivate party 
with his concourfe, and which, in fubftance, is the fame 
as an indiétment, and muft, along with its lift of wit- 
nefles, and lift of aflize, be ferved upon the pannel in 
the like form, and upon the fame induc, as an indidtment 
is. This way of proceeding, which in Mackenzie’s time was 
yeckoned extraordimary, and was only allowed in cafe of for- 
gery of fome part of procefs, or forgery committed by a mem- 
ber of the College of Juftice, hath, during the greater pait 
of the prefent century, been employed without any regard 

. to 


+ ® See Stair’s Decifions, 
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to thefe circumftances,! and in particular has been the Reecra e 
conftant mode in the-many trials: fori the forgery of bank- 
notés*. 'Thére is, however, nothing’to hinder it from be- 
ing employed jointly with a fammons of improbation ; and 
this courfe: was followed both'.in the cafe of Mrs Nifbet in 
Pi and of ane and. care aULvE Me 1739 % 

ipae the” sees aren duly. brought into Court, the Proceedings 1a 
sourfe):of proceeding’ is by. hearing parties on the relevan- oe pipe 
cy of ‘the: libel and -defences,.'and by judgment given on 
‘thefe 3 after’ ‘which proof? i is taken-on both! fides; in’ pre- 
fence of the Court. The proof may either-be dire@, by 
teftimony of the perfons whofe names -are forged, or indi- 
rect, by comparifon of hands, a/ibi, arid other circumftantial 
evidence ¥iwhich-two forts of proof, according to the later 
practice; may be-employed at.the fame time, or even the 
indtre@ upon failure of the other; fince it is‘always poflible 
that the inftrumentary witnefles* may miftake or be cor- 
rupted’. “After proof taken, and full: hearing of parties 
on it, and a’ final clofe of all. the pannel’s rélevant’ allega- 
tions;-who in this refpect enjoys a-benefit of bringing for- 
ward -new -pleas,- and, obtaining farther proofs, which no 
pannel in the Jufticiary can pretend to, the Court pro- 
Ge ceed 


rod ‘ ieee \ 


_ ¥ The trial of Gilchrift' and ‘Brodie commenced in that way in r719. It is 
mentioned in Lord-Royfton’s notes, that in the cafe of the Royal Bank againtt 
Wallace in July 1742, for forging bank-notes, which was brought into Court by 
coinplaint, fome of the Lords thought that the cognifance of that form only be- 


longed to the a ; but in the end the jurifdiétion was fuftamned, 
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% See Aas of Sederunt. 
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ceed to give their fentence, as well on his ‘guilt or innopence! 
of the’ charge, as on the: verity or falfehood of the writings. 
But with: refpeé to the tenor of the fenteice inithe article. 


of infliding punifhment; tworfituations are to be diftinguifh- 


ed. « The one is, where in.the: opinion of .the Court it is fit 
to punifh with Searcy pains ‘which: they.cthen. award 
themfelves, and which may be carried to any extent that 
is fhort of death ; and the other is, where. the public intereft 


requires the forfeit of the; offender’ silife ;-for- which end, 


Proceedings in 
the Court of Juf- 
tictary. 


Maclaurin, 
Pp. 472. 


having no power to pronounce fuch a,dpom theinfelyes; they 


muft temit the pannel-to ithe Conxt,of J ufliciary’s 3 hereto ag 


Sue a new: ‘trial and condetpnation i EES Come 


' 5 < a - F an 
diss 4 


Ty. purl fuance ‘of this deminy. an. 1 indidinent, is “frrarned, 
charging-the pannel with the-fa@,ias in commen ftylej and 
which is ferved.upon him svith 4. lift of adlize, andsof swit- 
neffes,;and of artitles:ta:be produced iin ,euidénge,: on the: ox- 
dinary inducrd, and in the accuftomed form, . Fhe lift of wit- 
neffes:is however very brief; only confihting. of perfong,swha, 
if there fhalllbe occafion for.it'hy his denial, Cas. inathe cafe 
of Raybould), may prove that she Is the fame pexfon!whewas 
convicted in the Court oft Seflion. kz: and:the preduGions are 

: ; aoP ets eee aa : é .. only 

hay 

¥ The following words are part of thé Sollicitor-General, Mr Charles Erfkine’s 
notes in the cafe of John Campbell, in March and Aprili731. “ In this trial, 
“ after the reading of the-didt, thesprecurdtors for the pannel attempted two ob- 
“© je€nons, ff, It wasifaid that the extraft. waanat.ptoven. - It' was Signed by 
“ one John Dalrymple, of whom they pretended to know nothing 5, but this was 
“ ridiculed by the Judges.: ado, It was urgedj: that: thare was ao proof, that 
* the pannel was ‘the-perfomfound guilty by the: Lords of Seflion: Bugist heing 
“ notour to the whole Court, that he had been conftantly kept in prifon during 
‘- the courfe of the trials, both before the Seffion and Juftiaary, the Lords al. 
“ fo difregarded this objection.” Thefe words are copicd from the notes upon 
the printed papers in Ma Erfkine’ s SE. But no BE ESS appeat 


CO Te 
in the record, : 
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only the extracted decrée of the Court of Seffion, and the 
forged writings. themfelves, authenticated by the fubfcrip- 
tion of the Prefident of that Court. For in this, by imme- 
morial cuftom, the condition of fich a trial for forgery is 
quite fingular, that it comes before the criminal Court in 
the fhape of a concluded caufe as to the matter of proof ; 
in which the profecutor is not at liberty to examine wit- 
nefles, or to bring any, whatfoever, farther evidence, but 
muft entirely reft his:profecution on that which is contain- 
ed in the extracted decree of the Lords of Seffion, to which 
the libel refers, as the fole proof intended to > be ufed. 


Witat is true on the profecutor’s part, is equally true on 
the part of the pannel alfo; who, in his trial before the 
Lords of Seffion, has already had fuch advantages in point 
of prorogation of diet, allowance of new defences, addi- 
tional proofs, and the like, as no pannel, in trial before the 
Court of Jufticiary can, in any the moft favourable cafe, be 
indulged with. It is the maxim in the civil Court, “ nuaquam 
“ concluditur in falfo:’’ that isto fay, that as long as the 
cafe is-in-Court, and is not clofed by extraét of the decree, 
the Judges will not refufe to liften to any relevant defence, 
though late of being reforted to, nor exclude new light, if 
from any quarter it feem likely to be let in upon the 
cafe. To them, therefore, -and not to the criminal Court, 
the pannel’s requeft of additional evidénce fhould have been 
made. And indeed, if a farther proof in exculpation were 
allowed him, then, in juftice, muft the profecutor alfo be al- 
lowed a farther proof in reply, and this too by witnefles 
not contained in-the original lift which was feryed upon the 
pannel ; and thus the inquiry would be drawn‘out to the 
length of many diets, and in a manner quite irreducible to 
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, 


the fhape of a jury-trial, as well as to the entire difappoint- | 
‘ment of all thofe reafons for which the. charge is [allowed 
to commence. in the civil Court, and ‘to: the occafioning of 
thofe very difficulties, both to, Court and jury, which were 
meant to be avoided by this courfe of procefs, Hence in 
Raybould’s*cafe, though the Lord Advocate confented to the | 
production of certain papers, which had been exhibited in 
the civil Court, but were not remitted, and, of which. the 
pannel meant to avail himfelf towards fome new defence; 
this was ex mera gratia of the profecutor, and was done under 
proteft entered in the record, that he fhould not be held to 


dhave acquiefced in the lawfulnefs of the demand. In the 


later cafe of David Reid, the Lords on fuch an application 

found, ‘* That it is not competent for the pannel to. adduce 

“ any proof, other or farther, in his exculpation or allevia- 

“ tion, than what is contained in the decree of that Court, 
‘‘ referred to in the indictment, and therefore they refule to. 
“« allow the witnefles to be examined.’’. 

Now here arifes a queftion, both curious and important. 
As the decree.of the Lords of Seffion is thus the fole evi- 
dence which the profecutor is allowed to produce; is it alfo 
to be accounted conclufive and irrefragable evidence, ( pro- 
batio probata), according to which the jury are neceflitated 
to condernn ; or are they at liberty to look into the depo- 
fitions Seroieda in the decree, and to acquit the pannel, if in 
their mind the proof is not fufficient, to convict him? The 
firft has been maintained ; and in former times it feems even 
to have been the pievailing opmion on the fubje&t. Macken- 
zie has exprefsly faid, that the decree is read for fole pro- 
bation, «¢ and that the aflize muft condemn thereupon, elfe 

4 we hie eM Be COC, 
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, « they will be purfued for error ;”’ in confirmation of which 
’ he.elfewhere adds !, (but on this itis to be obferved, that no 
fuch thing appears on the record), that in the cafe of Bin- 
‘ning, in 1662, the Lords refufed to receive a verdi@ of ac- 


quittal, and’ obliged the affize to reinclofe and condemn. - 


Even ‘in later times this opinion was not abandoned. It is 
laid down as law by Erfkine 2; and in the cafe of Margaret 
Nifbet, it was even endeavoured to be eftablifhed in a more 
direct and palpable form, than had ever before been tricd. 
The libel in that cafe concluded to have a relevancy found, 
not only: upon the pannel’s guilt of the charge as made in 
the libel, but alfo upon the mode of proof of her guilt, as by 
the decree of the Court of Seffion per fe. The conclufion is in 
thefe words “ All.which or any part thereof being found 
“ proven againft her the faid Margaret Nifbet, and particu- 
“larly it being found proven, that the faid writings above 
“ mentioned, or any of them, were found to be fabricated, 
“ falfé, or forged, by the faid fentence of the Court of Sef 
“ fion, and that fhe was by the fame Jentence found guilty, 
“or art and part of the faid forgeries, or any of them; 
“by the yerdiét of an affize before our Lords Juttice- 
“ General, Juttice- Clerk, and Commiffioners of Jufticiary, 
“ fhe ought to be punifhed with the pains: of death,’” 
This was to afk in plain terms, that the Court by their in- 
terlocutor, fhould bind down the jury to convié upon the 
fingle ground, that fuch a decree had been given by the 
Lords of Seffion. And to that effet the Lord Advocate 
did urge his plea in the debate; appealing in fuppoit 
of it to the conftant ftyle of verdi@ in fuch cafes, which 


had: 


* Tit Falfehood, No. 7. Tut. JurifdiGtion of Lords of Seffion, No. 3. 


4 Tit. Crimes, No. 72. 
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had always been to convi& the pannel sin refpiedt of thé 
“ decree of the Court of Séffion ;’’ fo that (faid he), though 
the famé words atid form. of phrafe may not have been trfed 
in former libels, yet truly this was their fubftance and’ mean- 
ing. As far as can be jadged from the iiterlocator upon 
record, the'Gourt had been‘défirous of avoiding to decide 
on this debate; for it takes né notice of this conclufion ei- 
ther way, but finds a relévancy in common ftyle, on the 
pannel’s- being guilty, or ‘art one eae of : forging the. bill or 
obligation libélled. : ean 

Ture :Lord Advocate had not, Ronee: been nicomeged 


' For the fame form of libel was again'ufed, and the fame de- 


bate arofe; -in the ‘cafe of John Campbell, where the profe- 
cutor areued, that the jury are here inthe famé cafe, as a 
jury fitting on a felon who ‘has returned front tranfportation, 
or on a capital conviét who has efcaped ; which jury mutt 
find guilty in refpect: of the former verdict.or fentence. In- 
terlocutor was again given in the like general terms, as in 
the cafe of Nifbet ; and the jury-returned a verdict of guilty, 
‘without taking notice of the decree; or r affigning any ground 


of their opinion 2. 
I 


™ Lords find, “ That the pannel being guilty of fotging the bill and obliga- 
“ tion or declaration libelied, or that fhe ‘was art nea thereof, relevant to 


ig’ infer the pains of death,” &c. ; 

2 7 learn from the notes already referred to, which were taken by the Soller 
tor-General at the ume, Mr Charles Erfkinte, that the Court had fpoken on this 
point, and had differed in opinion. “ As tothe fecond point pleaded, the Prefident 
“ of the Court, and one of the Judges, declared their opinion, that the jury were 


: &# to be determmed upon the pomt of proof, by the decree of the Lords of Sef. 


* fion Two of them (N. M.) made a fort of diftinétion, and faid, that practice 
“ had fo far fettled the matter, that there was no neceflity of examining the wit- 
“ neffes before the jury, the depdfitions being engroffed in the decree, but that 
“ it was entire to the affize to examine the proof, how far they were fatisfied 
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‘Epe.not find that the fame.conclufion has been inferted 


in any libel of a later date ; and Maclaurin, in his report 


of.the cafe of Raybould, ‘mentions, That the Court were 
agreed: upon the sight of the jury fo acquit, if in. their 
own canfcience they faw caufe for, it, as well as that in 
this inflance they. did not rely on the. aythority of the 
dearee, but looked into the depofitions, and were deter- 
mined.thereby in their, verdid, It does not feem probable, 
that! a. different inftruction fhall ‘be given on any future. oc- 
cafion. For as none-of the reafons of commencing procefs 
in the civil Court, feem to afford a juft inference to the fu- 
ftaining: of their decree as conclufive of the iffue, but rather 
as the repart of a, commiffion entryfted to them by law, as 
the bady the moft-capahle.of.taking fuch a proof, and of 
forming an epinion whether the panne] fhould be put upon 
trial for his life, and as that. body -which at any rate has 
right to dimpnowe. the writings as to their civil effects; fo any 
other-opinion feems fcarcely to be reconcileable to the dig- 

nity ‘ox: the obligations of the office of an allize. . 

et ays . 

(Fad sthis queftion rites anetlest If the decree of the 
civil Coyrt is thus not conclyfive againft the pannel, is it 
cqnohyfive in his fayour, when it,acquits; or-is it, ftill com- 
petent to the profecutor, to ‘have, him tried in a new and o1i- 
ginal sprocefs.branght: againft,him in the criminal Court? I 
doimot find that this has.ever been attempted, nor even that 
any {uch opinion has ever becn maintained. Having laid 
his.complaintj.and takeh shis- proof in that Coprt, and ac- 
bording to that‘form, which %s competent by cuftom in the 
trial of this:crime,, the profecutor has joined iffue with the 
pannel, and, as-in all other cafes that have gone ‘the length 
of taking proof, mutt abide by the decifion oF the judicature, 
whieh 
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which has right to pronounce “upon the evidence as‘ brought 
forward at the time. The oppofite’ opinion would equal- 
ly expofe the pannel to the fufpenfe and mifery of a fe- 
cond trial, as if he were twice ‘remitted to an affizée ; and 
if againft common rules, and out of neceflity, the Court are 
held as an affize, to the effect of taking a proof on which 
he may lawfully be convicted; they muft likewife be held 
fo to the 'effe@ of finifhing the proof of his guilt, and 
hindering all farther profecution of Him, Other than fhall be 
laid upon and in ‘purfuancé of that proof. ’ : 

Ove queftion more will ‘require ‘a word or two' to be faid 
upon it. Is the remit from the civil Court binding: on the 
Lords of Jufticiary, to caufe-themi pronounce fentence of death 
upon ’the pannel; or are: they’ at liberty to punifh ac- 
cording to their own opinion of the cafe’? Now, as to this; 


- Mackenzie, fpeaking of the verdi@ found in purfuance of 


aremit, has faid, “ upon this verdidt the Juftices are tied 
“ exprefslyto condemn the’ defender to be hanged’ 1’? »-In 
the cafe too of Margaret Nifbet, according to the form of 
the libel, the fentence and+remit were charged ‘to be‘no 
lefs obligatory on the~Court to find a relevancy for’ the 
pains of death, than on the juryto findthe pannel guilty : 
nay, according to Lord Roy ftoti’s ‘notes upon that cafe2, fo 
generally had-this opinion-of Mackenzie’s been taken to be 
good law, that it was ratherregardéd as a:movelty, and 
gave rife to debate on ‘the bench, when that Judge. main- 
tained the contrary at remitting her, from-the.civil Court. 
In truth, there were feveral ‘things which -had contributed 
to fpread the belief of fuch’a dedtrinc. It had-been taught, 

| | and 


3Tit Falfehood, No. 7. * Tit. Falfehood, No. 25. 


“= 


AGA TN Si Ui SPiRt Or eRe 


and was received, that the Court of Jufticiary, in the firft in- 
ftance, were not even competent to this fort of trial, and 
were only recurred to in capital cafes, for the purpofe of gi- 
ving out a fentence, which no civil Court could give. An- 
ciently too, the Gourt of Seffion had enjoyed a fort of fuper- 
eminence to the Court of Jufticiary, in virtue of which it 
might be thought, that their opinion given upon any pro- 
cefs which they remitted to the other, fhould be bind- 
ing. Farther, lawyers were affected by the ordinary courfe 


ef capital judgment following upon remit; this being 


only made in flagrant cafes, and fuch where there was little 
doubt of the propriety of infli€ing the higheft pains. In 
truth, there were however feveral precedents to the contrary ; 
the cafe of Strachan the meflenger in 1605, of Forfyth in 
1638, and of Lawfon in 1650, (not to mention that of Craig, 
a falfe witnefs, March 15. 1605); in all which cafes only an 
arbitrary punifhment followed onthe remit from the Lords 
of Seffion. But even if there had been no fuch precedents, 
Lord Royfton’s remark would ftill be juft, that it is not eafy to 
imagine, how in a capital matter, and one which is properly 
of their own cognifance, a fovereign Court fhall be bound to 
the opinion of another judicature; and this difficulty will 
appear the ftronger if it be confidered, that not a majority 
only, but all the Judges of the Court of Jufticiary, may 
have been in the minority, as Judges of the Court of Seffion, 
at remitting. The iffue was in the cafe of Nifbet, that in 
the criminal Court the profecutor did not much infift on this 
article of his libel; and that while the Judges thought upon 
the cafe itfelf, that the woman was deferving of death, they 
were however unanimoufly of opinion, that they had right 
to punifh, as on other ccafions, according to con{cience t, 
and their own impreflions of the degree of guilt. | 

Hh I 


* See Lord Royfton’s note, which is printed entire in the appendix, 
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1 sHaxy now terminate this of the procefs for forgery, by 
obferving, that though the inferior courts muft be allowed 
ta judge incidentally in the improbation of executions rela- 
tive to action before themfelves, and of any writs which are 
produced’ in fuch adtion, and are there challenged by way 
of exception or reply ; yet all procefs of reduétion and im- 
probation, all original and feparate procefs for punifliment 
of forgery, and all trial of any forgery in the indireét man- 
ner, feem to have been refeived, as matters of difficulty, for 
the peculiar cognifance of the Supreme Courts :: as alfo it is 
underftood, that no inferior Judge can in any cafe remit to 
the Court of Jufticiary. 7 ; 


V. Tutsrare fome of the moft material circumftances 
pertaining to the forgery of writings; which is the moft im- 
portant fort of falfehood, and chiefly refts upon the ground 
of common law. Among the other fpecies of falfehood, 
thofe which are capital, and are not diftinguifhed as fepa- 


rate crimes, by appropriated names, are to be found in the 


department of the revenue law, and are referible to the autho- 
rity of ftatute. Provifions to that effect have in particular 
been found neceflary for the fecurity of that very large and 
important branch of the revenue, which is collected by means 
of ftamps, and, by the counterfeiting of thefe devices, might 
be eafily defrauded, to the great profit of the offender, as well 
as to the injury of the fair dealer, and of the public. By the 
various ftatutes, therefore, (not pretended to be here enume- 
rated), which imtroduced or augmented the flamp-duties 
upon the feveral aiticles of leather, flarch, perfumery, al- 
manacks; cards and dice; licence for ale, wine, or excifeabie 

o liquors ; 


een 


1 See cafe of Wilhamfon againft Cufhnie, ult. Nov. 1630, (Durie), Jan. 26. 
1677, Gowan. 
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liquors; policy of imfurance, receipts, bills of exchange, 
and promiffory-notes-; as alfo upon paper, vellum, or o- 
ther material on which deeds, contracts, or obligations are 
written; it has been made a capital crime to counterfeit 
any of the fenls, ftamps, impreflions, or other devices, by 
means of which thefe duties are collected, or knowingly to 
ufe or fell fuch counterfeit ftamps, or privately and frau- 
dulently to affix and ufe the true ftamps. By the rath 
Geo. IIL. c. 48. it is even made a felony, and punifhable 
with tranfportation for feven years, to infert any writing 
in refpea& of which a ftamp-duty is payable, upon the fame 
paper wherein any other writing chargeable witha flamp-duty 
has been,, or by any fort of operation to transfer the ftamp 
from one paper to another, or fraudulently to alter the con- 
tents of any writing engroffed upon ftamped paper, to the 
preyudice of the revenue. 

Upon one of thefe laws, the act of the 12th Anne, c. 9. 
which impofes a duty on paper and vellum, t#c. James Auch- 
terlony was tried and had fentence of death. Alfo on the 1ft 
Auguit 1729, relevancy of the pains of law was found, 
both at common law, and upon a ftatute of the gth of Anne, 
againft Thomas Porteous, charged with forging the ftamp 


upon drefled hides 1. 
Hh2 - THOUGH 


* “ The Lords find the pannel, about the time libelled, his having counter- 
“ feit or forged a ftamp, or mark, provided, made or ufed in purfuance of the 
“ ad libelled, entitled an aét for laying on certain duties on hides and fkins, or 
“ Ins being art and part thereof, relevant to infer the pains of law , and, /epara- 
“ tem, Found the pannel his having uttered, vended, or fold any hide or fkin, 
“ with fuch counterfeit or forged maik thereon, knowing the fame to be coun- 
“ terfeit or forged, or his being art and part thereof, relevant to infer the pains 
“ of law; and repels the haall defences proponed for the pannel,” 
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Tuouacn ftatutes were requifite to warrant the pains of 
death in fuch cafes, it is not however to be imagined, 
(though the law of England in this refpe@ may be differ- 
ent), that the offence of forging the revenue ftamps is there- 
fore entirely ftatutory, and cannot to any extent be pu- 
nifhed at common law. As foon as any ftamp-aét pafles, 
this article of revenue is the lawful property of his Ma- 
jefty and his fucceffors, and as much as any other property, 
enjoys the protection of the.common law of Scotland, which 
will defend it from all manner of fraudulent devices, and 
efpecially from all that are executed by means of falfe- 
hood or forgery, to injure or difappoint it; for it cannot 
be thought that thefe are in the leaft more excufable, as 
being directed to the prejudice of the Sovereign and the 
public, and not to that of an individual. 

Tuts principle was exemplified in the cafe of Brown 
and Macnab, ftarchmakers. Thefe perfons were charged, 
both at common law and on the ftatute in that behalf, with 
counterfeiting the ftamp ufed in the collection of the duty 
upon ftarch. So far as laid upon the ftatute, and for the 
pains of death, the libel was found not relevant, by reafon 
of certain deviations from the ftatutory mode of affixing the 
ftamp. Neverthelefs, as the mode actually practifed had 
the authority of the Board of Cuftoms, and had been ufed 
for fome years, and been acquiefced in by the trade, 
the Court were of opinion, and to that effect gave judg- 
ment, that the charge inferred the higheft arbitrary pu- 


nifhment at common law ?. 
VI 


1 <> Bind that the ftatute lbelled on extends to Scotland , find that the crime 
“ charged in the minor propofitien of the libel does not fall under the faid fta- 
“ tte, but find the libel as laid on the common law, relevant to infer the pains 
“ of law.” 


On 
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i ituti Cy, 
VI. Tue fame wholefome and vigorous conftitution of _SONSPIRA 


our common law appears in other points of dittay, which 4! falfe Confpi- 
involve a charge of falfehood. In particular, procefs will af 

be properly brought under this generic name, for any 

fort of confpiracy or machination, directed againft the fame, 

fafety, or ftate of another, and meant to be accomplifhed 

by the aid of fubdolous and deceitful contrivances, to the 

difguife or fuppreifion of the truth. 

Sucu acafe,and in fubftance libelled accordingly !, wasthat Cafe of Camp- 
infamous and abominable covenant between Nicol Mufchet Pe & Mulchet. 
and James Campbell; whereby Campbell, for a fum of L.50 © 
received from Mufchet, agreed to procure for him two falfe Mar. 21. 28. 30. 
affidavits or teftimonies to the adultery of his wife; fo as to 3°77?! 
enable him to obtain a divorce. For this purpofe Campbell, 
by very foul means, of unlawful warrants and the like, having 
got the woman’s perfon into his poffeflion, and having by 
devices, (if poflible ftill more wicked), ftupified her and laid 
her afleep, and having put a man to bed to her in that con- 
dition, he introduced certain perfons into the chamber, there 

ta 


On the 18th November 1793, John Macnab was again indicted, (for the firk 
libel was not farther infifted in), by libel laid on the common law, and being 
convicted, he was banithed forth of Scotland for 14 years. 


* The libel, in the mayor propofition bore, inter alia, this charge. “ The con- 
“ triving or executing of wicked proje&ts, decertful and fulfe machinations, for 
“ loading of innocent perfons with heinous crimes in ordcr to fubjeét them to 
“ the fevereft punifbments, the encouraging a hufband to unyuft and calumnious 
“ accufations againft his “own wife in matters of the greateft conlequeme, and 
“ affifting him to make them effectual, ec. are crimes,” 
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sen VS to fee them in hed, and the man at the time either debauching 
her, or making it ta appear fo. -The perfons thus made 
witnelles of her fhame, and meant to he afterwards made ufe 
of in that capacity, were not privy te the contrivance :, 
and were themfelves impofed on. The crime could not 
therefore be charged as fubornation or attempt to fuborn 3 
fince the things to which thofe perfons were to fwear, they 
believed to be true, and had actually feen. Neverthelef, 
as the charge of wilful adultery to be inferred from thofe 
facts, was itfelf an utter falfehood, to which thofe inftru- 
ments were without their knowledge to be made fubfervient; 
no doubt was entertained of the competency of punifhing 
it (and fome of the Judges 2 even inclined to a capital pain}, 
as a falfe confpiiacy and machination, or crime of its 
own fort. Campbell was found “ guilty art and part of the 
“* machination as libelled and perpetrated in James Smith’s 
“ houfe in the Abbey of Halyroodhoufe,”’ and had fentence 
of infamy, and tranfportation ‘for life. : 


Tee a ANOTHER inftance, and in all refpets a fit companion to 
and JNICc n. 4 ° 
bios: that of Campbell, is the older cafe, more than once alluded 


to, of Elliot, Nicolfon, and Maxwell, tried in January 1694. 
DANIEL 


1 This appears from feveral paffages in the libel and informations, 


2 This I fay on authority of the following note on the printed papers in my 
poffeffion. 

March 21.1721. The Lords “ found any of the articles of the indittment /é- 
“ paratim, relevant to infer an arbitrarie pumfhment. Thongh feveral of the 
‘6 Judges were of opmion that the rft, 3d and 4th articles conjoined were rele- 
‘* vant to infer the pain ‘of death, as importing a kind of {ubornation or receiving 
“© money to fuborn on the firft article, the third the, crimes of rape and falfehood, 
« or fuppofitro falfe perfona : But the reft did on good grounds differ from them, 
“« for the reafons mentioned in the pannell’s information, and more fully reafoned 
“* among the Judges, at advifing the relevancie.” 
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Danr£L Nicoxson, writer in Edinburgh, was engaged in 
an adulterous commerce with Marion Maxwell ; and thence 


arofe a bitter enmity of both thefe perfons to Jean Sands, © 


his lawfal wife, and an earneft defire to get rid of her, in 
order that they might marry, or at leaft enjoy their unlaw- 


ful intercourfe more freely. Their firft intention was to- 


difpatch her by poifon; and thus far they went in the pro- 
fecution of it, that they feduced a phyfician in the fame 
city, Dr John Elliot, to furnifh them with poifonous drugs, 
to be applied to her perfon. This purpofe did not however 
fucceed ; though it appears that Elliot had put the drugs 
for that purpofe into the hands of Maxwell. They therefore 
changed their plan for an equally wicked, but far more 
complicated, and more hazardous contrivance, viz. a con- 
{piracy to fix on Mrs Nicolfon, and on Margaret Sands, her 
fitter, a defign of poifoning Nicolfon, her hufband. In pur- 
fuance of this, equally wild as flagitious compact, they pro- 
ceeded in the following manner. Nicolfon waits on the 
Lord Advocate, Sir James Stewart, and acquaints him, as 
in great fecrecy, that his life is in danger from the attempts 
of his wife and her fifter,, who have conceived a ground- 
lefs fufpicion of adultery between him and Marion Max- 
well; and he adds, that he has certain knowledge of the thing 
from the information. of Dr Elliot, to whom they had ap- 
plied for poifon, and who, being filled with horior at fuch a 
propofal, had come and revealed it to him and Maxwell. 
This ftory he lays before the Advocate in. fuch artful man- 
ner, as completely to deceive him, and he afks advice of 
him how to proceed for his fafety. The Lord Advocate 
fends for Elliot, who confirms the whole particulars, and 
adds that the two fifters feem immeafurably defirous to have 
the poifon. On the queftion being afked, he even ventures to 

fay, 
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fay, that he believes they will not fcruple to give a receipt 
for the poifon, fpecifying the ufe to which it is to be ap- 
plied. In confequence, he receives an inftruction from 
the Lord Advocate, to furnifh the poifon, and take fuch a 
receipt from them if they will give it, and inftantly to 
bring it to him when obtained. In giving this direction, 
the Lord Advocate’s intention was to fend and fecure the 
poifon in the, hands of Mrs Nicolfon, and to provide evi- 
dence at the fame time, of the mortal purpofe for which the 
had procured it, The confpirators intended fecretly to 
convey the drugs into Mrs Nicolfon’s repofitories ; fo that 
they might be found there upon fearch. 


Some farther intercourfe relative to the terms of the re- 
ceipt, took place with Elliot in the courfe of the fucceeding 
days. And the refult was, that, in a fhort time, Elliot re- 
turned to the Lord Advocate, with a receipt for the poifon, 
under the hands of Jean and Margaret Sands, and in the terms 
defired. Intruth, this receipt was forged. Warrant however 
immediately iffues on it, to apprehend the two women. By 
this means the charge becomes public ; and in confequence 
a fame arifes, owing to the known evil character and {can- 
dalous conduct of Nicolfon and Maxwell, that the whole 
ftory is a lie, and a foul confpiracy of thofe adulterous para- 
mours, to deftroy his lawful fpoufe. ‘In fhort, one circum- 
ftance tranfpiring after another, Elliot is alarmed and con- 
feffes ; and the iffue is, that all three are brought to the bar, 
charged with the forgery and ufe of the receipt, the defign 
to poifon, and the falfehood and confpiracy to fix that crime 
upon Jean and Margaret Sands. Nicolfon and Maxwell are 
farther charged with the crime of notour adultery. Elliot 


is found guilty of forging and ufing the falfe receipt, of the 
a confpiracy 
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con[piracy: againft Jean and Margaret Sands,’and of furnifh- 
ing the -poifons Nicolfon‘and Maxwell are convicted of no- 
tour adultery, and of ufing the falfe receipt: And all three 
- have fentence of death; which is:put in execution. It is 
to be obferved, that the confpiracy to fix the fufpicion of an 
intent to poifon upon Jean and Margaret Sands, jointly with 
the act of furnifhing poifon, with intent to deftroy the for- 
mer of thefe perfons; was found relevant to infer the pain of 
death t, independently of the forging or ufing of the receipt. 
VII. TueEse were inftances of high and daring malice, 
which could hardly, in any civilhfed country, be fuppoted to 
be-beyond the reach of the common law. But it is the genius 
of our practice equally to extend its attention to the inferior 
offences of the fame general clafs. Thus, on the 5th Fe- 
bruary 1750, libel was fuftained againft George Craighead, 
as well at common law 2 as upon certain ftatutes,’ for falfe- 
ly affuming the charaGer of clergyman, to which he had 
no pretenfion, and celebrating marriage, and giving certi- 
ficates thereof, under.a falfe name. Indeed it is not to be 
li ~ * doubted 


1 «Find the pannel’s forging or ufing, or being art and part of foeos or 
“ ufing the receipt of the poifon hibelled, relevant, per fe, to infer the pains li- 
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* belled; as ad/o, find the pannel’s giving poifon to Marion Maxwell the other 


‘* pannel at her defire, to be applied to the body of Jean Sands, fpoufe to Daniel 
“ Nicolfon; witb the endeavouring to fix a dcfign upon the faid Jean Sands and 
her fifter, of poifoning the faid Damiel Nicolfon anothe: of the pannels, rele- 
“ vant to infer the pains libelled 3 which were the pains of death, 


2“ And farther, by the laws of this and other well governed realms, a per- 
*¢ fon taking upon him to aét as a minifter or clergyman, and as {ugh celebrating 
** a marriage, or figning an atteftation or certificate thereof, under a falfe or af- 
“* fumed name, efpecially when one of the parties fo pretended to have beet 
“ married, was formerly married to another fpoufe. Yet true 1t 1s,” fe. 
1 
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doubted ‘with refpect to the falfe affumption, of any official 
character, for the purpofe of breaking any point of -public 
difcipline,or order, that this fcandalous impofture, falls un- 
der the reprehenfion of the pipe uicarcy without aie. of any 
ftatute directed eset it. 

rasta is even true a thofe offences, ofa pure pri- 
vaté and patrimonial mature, which fall under the defcrip- 
tion of what is known in England by the name of Swirid- 
ling, and is committed by fome falfe aflumption of name, 
character, commiflion, or errand, for the purpofe of obtain- 
ing goods or money, or other valuable thing, to: the offend: 
er’s profit. With-refpe@ to tricks or frauds of this fort ; 
the more profitable maiket of England, and its more artificial 
and pundtilious fyfterh of law, have obliged our neighbours 
to. guard. again{t them:as they arife (in which fhape the re- 
medy is always.imperfect), by fucceflive provifions of the 
Legiflature. But as:thefe do not extend to, fo neither are 
they neceflary in this country, where the common law takes 
cognifance of, and competently punithes all fuch pradtices, 
as frauds and falfehoods of a criminal nature. 

I sHaLL mention two late examples: the ‘cafe of James 
Grahame, and that of Thomas Hall; both'of whoin were 
adjudged to be tranfported. The poe had obtained mo- 
ney from feveral unfufpeGing perfons, under pretence of 
having lately feen their relations abroad, and being the pearer 
of prefents.tothem from thofe relations, which, as he alleged, 
were on board the veffel with him, and had put him to 
charges in the payment of freight and the like; in fupport 
of which fable he fhowed pretended bills of loading and 
other vouchers. The libel was laid ona flatute as well as at 
common law, but was only fuftained upon the latter. 

THE 
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Tue fubftance of the charge againft Hall, was the. oby 
taining of goods from various dealers under the. falfe pre- 
tence of fetting up. fhop.in Edinburgh, and having a trade 
there to carry on. , The man had indeed, hired .a fhop, as 
if with the view of trading; and the better to procure a far- 
ther credit, he had even paid in part for the goods which he 
received. But in truth he was no trader, but a practifed 
cheat, and, never,meant to carry on traffic as a fhopkeeper, 
but:to procure, and run off with the goods; which in due 
time:he did, leaving the fhop furnifhed with a fhow of 
fidtitious bales and empty boxes, to deceive for a time fuch 
as might enquire about him. The cafe was thus diftinguifh- 
ed from the pure civil wrong,of failure to pay for goods ob- 
tained on credit, in that the whole circumftances of the 
ftory, the coming to Edinburgh, the hiring and ,opening 
fhop there, the affumed name of trader, and even any bu- 
finefs.done-by him-as fuch, were no more than the detail of 
one original, falfe,, and ‘fraudulent..purpofe, to obtain, and 
run, off with -the -goods, ;unpaid. The ftatute of the 30th 
Geo. JI. c. 24. on which alfo the libel had been laid, was 
found not to extend to Scotland. , 


A prior cafe of the;like complexion, and judged upon 
the fame grounds, is that of Mathew Jack and Humphry 
Ewing. -Thefe.perfons were dealers in tobacco, and were 
in the ufe of exporting that commodity ; on which.occafion 
they had drawback .of the duties. paid at importing. To 
afcertain the amount)of the diawback, the .tobactoes’ were 
weighed in their ptefence, and that of the King’s officers, 
and with the King’s weights; which were fixed to the balance 
with a chain, fecnred.with a padlock, of which the’ King’s 
officers kept the.'key. But this fecurity the pannels had 

ae lees contrived 


251 
FRAUD AND 
. CHEATING. 
~ 


C—-———=-—— 
Cafes of Fraud 
or Cheating. 


Cafes of Fiaud 
or Cheating. 


Mar. 19. 1765. 


252 


CHAP, V. 


- Cafes of Fraud 
or Cheating. 


©: OF OFFENCES 


contrived to get the better of. They regularly, in the: 


_ night, before the weighing of their own tobacco, picked 


the lock of the padlock, and detached'‘cettain of the King’s 
weights, and fubftituted an equal number of their own, con-" 
fiderably fhort of weight, but in appearance like the other.- 
With thefe their tobaccoes were weighed ; and thus they 
falfely and fraudulently gained the drawback on a greater 


-weight than they exported, to the extent,' it ‘appeared, of 


28 lbv in a hogfhead. After ferving their purpofé, the'falfe 
weights were again withdrawn in the night,''and the'King’s 
weights were replaced. Thefe perfons had fentence to be 
{courged at the market-crofles of Glafgow and: Greenock, 


~ and: to’ be ae out of ene towns." a 


f 5 ‘ 
. : ‘ ‘ < 
t 3 Pent , ‘ 


‘ONE! eae more'fhall be fated ish illaRration of this falu- 
tary rule;—The cafe of George’ Macfarlane, merchant in 
Glafgow, who was tried there before Lord Royfton,-on ‘the 
qoth of:!May 1733, at/inftance of-William Alexander;: mer- 
chant ‘in Edinburgh. The libel bore; that ‘having fold cer- 
tain hogfheads of tobacco to Michael and Thomas Wallace, 
as agents for Alexander, and having in their prefence mark- 
ed thefe hogfheads for him, he afterwards either transferred 
the marks-to other hogfheads»of tobacco of inferior-quality, 
or took out the tobacco-in the marked hogfheads,; and 
replaced it with other tobacco of an “inferior kind, and by 
this fraud and. falfe device, cheated Alexander of his pro- 
perty., The, Lords foundiit. relevant: to infer the pains of 
law, “That «the pannel. by Himfelf, sort-ovhers by his wair- 
<‘:yant and approbation,. time.and place:tibelled, fraudulent- 
“« ly defaced, :erafed or:altered the marks ‘put upon any of 
“ the' hoglheads- mentioned in the libel, as chofen by Mi- 
* chael and Thomas Ht ute purfucr’s agents, and his 
ad — © having 
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having by himfelf, or others by his appointment, put on 
« the like marks on other hogfheads of tobacco, or changed 
‘ the tobacco in the faid hogfheads fo marked.”’ 
Accorbinc'to the principles of our practice, it would be 
no impeachment of thefe judgments, which are all of mo- 
dern date, that they were even the firft of the kind, and 
were pronounced upon offences of a new fpecies, of which 
no! refemblanée, is to be found in our older prattice. But 
theyhave the authority of at leaft one judgment of an an- 
cient date; though perhaps the charge would have-been alfo 
relevant under the namie of theft. In March 1634, James 
Clerk, “ broufter at the Waft-Port of Edinburgh,”’ was tried 
-upon'a libel, whereof the 4th article charges! him with the 
cozenage of one James Moubray in Calder.’ It relates, that 
Moubray had fent his fervant, James Doig, with his fword, 
worth L. 20, to one. * Robert Moubray, fword-flippir, dwel- 
 Jand outwith the Waft-Port of Edinburgh, to be dight and 
“ dreflit. ' Doig neither knew the fword-flipper,; nor had 
-ever been at his houfe. ‘So, going along, with the fword in. 
his hand, he meets the pannel, alfo a ftranger to him, of 
whom he enquires the way to Moubray’s houfe, and at the 
fame time tells him'his errand. The pannel directs him to 
‘go by'the Weft-Port. Meanwhile, he haftens home by a 
fhort way ; difguifes his perfon, by means ofa cloak thrown 


about him, and certain other contrivances; and getting, 


to the Weft-Port before Doig, he waits there for his co- 
ming. :' On his arrival, he again accofts him,, and afks him 
‘whoin he feeks. ‘Robert Moubray fword-flipper,’’ anfwers 
he. ) Then quoth Clerk, “ Jam the man.’* And thus he gets 
the fwoid, which he turns to his own ufes. He is chaig- 
ed as being: withall “ ane coofenar, trickir, fraudulent and 

2 * talle 
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“ falfe man, and abufir of honeft Se bys fraudful and 
*¢ difhoneft meanis.”’ 

Tue pannel’s plea to this charge, is entered in thefe 
words: ,“ As‘to the fourt article anent the pannell’s alledgit 
“ coofanadge, it is anfwerit by the pannell, his-prolocutors, 
“ that the famen is nawayis relevant to, pafs to the knaw- 
“ ledge of ane affize, being foundit upon, nather law nor 

“ practique 5 3 affirming that ‘nae man can produce, the. like 
“ caice, quh' the famyn .wks tryit at ony time be an affize. 


© And quh' it is lybellit, that the pannell.is a common 


“ coofenar, una birundo non facit ver, and this is but cafus fin- 
“ gularis under proteftatioun alwayis, that the,pannell na- 
“ wayis grantis the famin.’’ ~The profecutor anfwers..in 
fubftance; that the crime :contdinéd in the 4th article, is a 
crime punifhable of the law,—the crimen falfi,. of which. the 
pannel is guilty by afluming the'name of Robert Moubray, 
and thereby deceiving Doig but that he is-content thatithe 
pannel’s punifhment,.if he be found gnilty, fhall be in arbi- 
trio gudicis. “* The Juftice-finds ‘the faid foutt article rele- 
“ vant to pafs to the knawledge of ane aflize, as ane crime 
“ of the awin kynd, and in caife of corividione, the punifch- 
“ ment to be arbitraries.excluding lyfiand lym.*» The,man 
avas convicted, and remitted to the Privy.Council- fot hrs 
fentences but what.this was does not appear in the record. 
We have, however, in this century, fome inftances of 
profecution for a new fpecies of’ fraud and: falfehood, very 
‘remote.from any thing which the lefs fertile invention of our 
anceftors had devifed. One.inftance is.the cafe-of. Maciver 
‘and Macallum, tried before the Judge-Admiral in July 1784, 
for a fraudulent combination to:cheat the infurers of a cer- 


tain fhip and cargo, by privately. relanding part of the infured 
goods, 
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goods,’and finking the fhip upon the voyage ; for which pur- 
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pofe certain plug-holes bored in the bottom of the veflel 4 


had a@ually been unftopped, fo that the veffel was beginning 
to fill, when’it was captured by an enemy. In this way, the 
difcovery was made, and the fhip faved from finking ; ‘but the 
pannels had proceeded’ to recover from the underwriters, 
the full fams infured upon the fhip and cargo. For this 
complicated fraud and falfehood the Judge-Admiral con- 
demned them to pillory and banifhment upon the ground 
of common Jaw; and this judgment, when brought under 
review by fufpenfion, the Court of ‘Jufticiary confirmed ; 


having exprefsly found! that certain ftatutes, on which as July 21. 1784. 


well as on the common law the libel had beén laid, and which 
the Admiral had difregarded as inapplicable to the cafe, 
did not extend to Scotland at all. 

Tue like offence of making high infurance on a veffel, 
and wilfully cafting it away with intent to prejudice the 
infurers, was by the Judge-Admiral found relevant to in- 
fet an’ arbitrary punifhment at common law, in the cafe 
of James Macnair, on the 14th March 1751; which feems 
to have been our firft trial of this fort. But a conviction 
was not obtained. This aiticle will be treated more at 
large, under the head of crimes injurious to trade. 

ike 


1 @ Find, that the ftatutes of the qth and r1th Geo I. libelled on, do not ex- 

“ tend to Scotland , but find that the hbel, as laid upon the common law, was 

“ rightly found by the interlocutor of the Judge~Admual relevent to infer an 

“ arbitrary punifhment,, and find that the verdict of the yury, a3 applied to that 

interlocutor, does wariant the judgment of the Judge-Aamiral which paffed” 
upon it , and upon confidering the atrocity and dangerous natuse of the crime 

fo charged and proved againft the complainers, find that there 13 no jalt gronnd 

“ for nutiyaring that judgment, and repel the whole reafons of fufpenfion, and 

“ gefufe the bill.” 
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Ir were vain to think of ennmerating the many-and va‘ 
rious forms of cheating. or fraud, in which falfehood is one 
of the chief ingredients of the guilt, and a-caufe of profe- 
cution. The inftances which have been given may ferve as 
an illuftration of the fettléd., principle. of ,our: practice, and 
as a ground of inference to other cafes of the like cozenage 
and circumvention. I fhall therefore mention but one other 
fort of falfehood, the eafieft perhaps and moft familiar of 
any, and which accordingly has not been left to the pure 
care of the common, law. I mean that which is committed 


- by the ufe of falfe weights and meafures, whereby the lieges, 


and efpecially the mean and indigent, are cheated in their 
daily and neceffary traffic for the-many commodities which 
are difpofed of in that way» This is acknowledged as a 
point of dittay in the Leges Burg. c. 74., which place the 
offender’s life and limb in the King’s will for the fourth of- 
fence; in the ats 1493, c.47- and 1607, c. 2. the laft of 
which infliéts the pain of efcheat of moveables, and the 
other orders the tranfgreffors to be punifhed as falfars; and 
in the act 1661, c. 38. which commits the care of this mat- 
ter (formerly appertaining to the Chamberlain’s department), 
to the Juftices of the Peace, and Magiftrates of burghs, and 
more efpecially to the Dean of Guild. 

TuEsE things feem to be rieceflary for involving the accu- 
fed in the guilt of this offence. 1/7, The deficiency of weight 
or meafure muft be manifeft and material, fuch as is injurious 
to the cuftomer, and cannot be fuppofed to pafs unobferved 
on the part of the ufer. Hence, verdict being returned againft 
Andrew Cochrane in a circuit Court at Ayr, finding “ the 
“* faid Andrew Cochrane, his weights proven light as to his 
“ ftone and quarter weight, but the quantity not proven what 
“« they wanted, and his meafures proven fhort, but not the 

** quantity 
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quantity what they want;’’ and this verdict being refer- 
red to’ the whole Court, “ they fand the verdi@ of aflize 
“ both unclear and difconform to the dittay,’’ aud therefore 
affoilzied the panne]: for the deficiency might not be fuch 
as to infer the pannel’s wrong. 2dly, The falfe weights 
mut have been ufed and given out -for the true ones, (but 
this may be done tacitly, and will be prefumed againft 
theufer), and the traffic have been carried on according- 
ly. 3dly, They muft be charged to be different from the 
legal. ftandard: for if the charge is only of a deviation 
from the cuftomary weight or meafure of that neighbour- 
hood or diftri@, (a thing for which there is no rule nor au- 
thority), this of itfelf, and without farther accufation of 
fome {pecial device and dole, by which deception has been 
occafioned, does not feem to be a relevant charge. And fo 
it was found in the cafe of Sir James Dunbar and John For- 
fyth «, 

In ftrictnefs it is even a point of dittay (1503, c. 96.) to 
make ufe of any weight or meafure different from thofe 
which national authority has eftablifhed. And if this ap- 
pointment : cannot every where be executed, by reafon of the 
long practice and known cuftom of certain counties or di- 
ftricts to the contrary, it is not however to be imagined 
that the law is therefore obfolete, nor that in other quarters 
of the kingdom, or with refpe@ to other commodities, 
which have not been fubje&t to any fuch irregularity, a ]i- 

K k : cence 


' Auguft 11.1714. “ Found the fourth article, vz. That Sir James ufed a 
“ half peck meafure, for receiving the fra€tions of ls rent fiom his tenants, dif- 
“* ferent from the meafure commonly ufed in that country, and likewie the 
fifth article, wz. That Forfyth ufed a half fitlot tor receiving lus officer’s corn 
“or Yule bannock, different from the meafure commonly ufed in Ebets country, 


“ not relevant to infer a crime.” 
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cence has been gained of dealing by various or arbitrary 


are not-reducible to any ftandard. For this loofe practice is 
againft all equality or fairnefs of dealing, and is at variance 
with our whole train of ordinances, as well as with the prac- 
tice of all the countries of Europe, and their intereft in 
traffic with each other. 

I nave found but one conviction of this offence in the 
books of adjournal. On the 3oth July 1629, William 
Brownlee, miller at Cairnbrue, was convicted of ufing a 
meafure, or fourth part of a peck, to receive his multure, 
larger than that which he made ufe of in receiving the 
corn to be grinded in his mill. But the affize at the fame 
time acquitted him of the making of this meafure, which 
he had found in the mill at his entry ; and he was therefore 
only condemned to pay a fine of roo merks, and to find 
caution to abftain from the ufe of the meafure in time to 
come. 

Ir is fubftantially the fame offence with this, if a dealer 
in any commodity, fuch as bread, which has a known 
weight affigned it by public authority, fhall make and ex- 


_pofe it of a lower weight. On this head there is the fol- 


lowing entry in the abridgment of the record in the Ad- 
vocates Library +. ‘“‘ September 15. 1551. Thomas Craig 
“ piflor de Edinb. in voluntate pro communi oppreffione legiorum 
“ 1 confectione fui pants (he laifis)..... quatuor denartorum 
 minoris ponderts ad tres vel quatuor uncias quam flatutis et 
“ adhis prepofiti Ballivorum et Goncilu de Edinb. continetur, im 


“ manifeft. reypubl. damnum.’? The King’s will was, that 
he 


™ The record itfelf, from the end of 1539, to roth April 1554, has pe- 
ried. 
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he fhould pay a fine of 500 merks; a great fum in thofe 
times !. 


t In September 1734, Alexander Innes, keeper of a rum-warehoufe in Edin- 
burgh, was fined by the Dean of Guild, for felling that commodity in bottles 
of various fize, and fhort of the lawful ftandard. It appears that a reduétion 
of the decree was attempted ; and I have not been able to find the iffue of the 
quettion. 
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CHAPTER VI. 


OF HOMICIDE 


E are now to enter on that clafs of crimes which 

are injurious to the perfon; and among thefe I thall 

begin with that one, the higheft of any, and of which na- 
ture has moft abhorrence, the crime of homicide, by which 
life is taken away, and the perfon of a human creature is de- 
ftroyed. The order I fhall obferve in treating of this, equally 
extenfive as important part of our fubje@, will be, by firft 


‘ enquiring concerning thofe things which are common to all 


homicide, and afterwards proceeding to diftinguith the fe- 
veral degrees of homicide, one from another, 


I. First, itis neceflary to all conviction -of homicide, 
that a perfon have been actually killed. In this I mean to 
fay, that no attempt to kill will come under the defcription, 
or expofe to the proper pains of homicide, how deliberate 
foever the purpofe, or how crifel the means employed, and 
how little foever it be owing to remorfe or want of refolution 
on the part of the affaffin, that he has failed of fuccefs. 
Nay, though the attempt have in a great meafure fucceeded, 


and the party have received a wound which brings him to 
the 
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the brink of the grave, and leaves him infirm for the rc- HOMICIDE 
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mainder of his life, ftill the benignity of our practice will 
confider, that the man is not loft to fociety, and will allow 
the offender an opportunity to repent, and to make atone- 
ment for his crime. 

Or this, our well known rule, no ftronger inftance needs 
be mentioned than the cafe of James Mitchell, who, in Jen. 9. 1678 
attempting to affaflinate Sharpe, the Archbifhop of St An- 
drew’s, (for whom he had lain in wait to difpatch him with 
a piftol, as he was ftepping into his coach at the head of 
Blackfriars-wynd, in the city of Edinburgh), inflidted a 
fevere and painful wound on the Bifhop of Orkney, under 
which he languithed for years, and continued infirm and 
ailing till the time of his death. Now, in the tiial of 
Mitchell for this offence, fo far as the libel was laid at com- 
mon law, and not ona certain ftatute, by which it is capi- 
tal even to aflault a privy counfellor on account of fervice 
done the King, the charge was found only relevant to infer 
an arbitrary paint, Yet, that the fhot did not take place 
upon the perfon at whom it was aimed, could not have af- 
fected the judgment of the Court with 1efpect to the pains 
of law for fuch an attempt, if in itfelf it had been a capital 
offence. A few years after, on occafion of the murdei of 
Sharpe, a ftatute was indeed made, the act 1681, c. 15. 
which denounces the pains of treafon not only againft aflaf 
fins, but againft all who fhall affert that it is lawful to kill up- 
on difference of opinion, or on account of fervice done to the 
King, or to the eftablifhed church. And from the latter part 
of this ena@ment, occafion might have been taken to argue, 


that for the higher offence of attempting to affaflinate, or to 
; kill 


1 “© And ficklike that article of the dittay, anent the invading, wounding and 
“ mutilating of the Bifhop of Oikney, relevant to infer an aibitrary puntfh- 
‘* ment” 
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kill per infidias-et induftriam, (for this with us feems to have 
been the conftruction of that term), the offender could not 
efcape with a lighter pain, But this flatute has been taken 
away, in confequence of the general alteration of the Scot- 
tith fyftem of treafon law +. 


Tue only controverfy on this head, of which it is worth 
while to take particular notice, relates to the cafe of an at- 
tempt to poifon; in regard to which, Mackenzie 2 hath faid 
that it may be punished with death ; at leaft in aggravated 
cafes, as when directed againft a parent, a magiftrate, or a 
mafter. But the ftatutes 1450, c. 31. and 32. upon which 
chiefly this opinion is grounded, have no relation to the 
ufers, but only to the homebringers of poifon ; befides, that 
even in the matter to which they properly related, the rigour 
of thofe laws does not appear to have been in any inftance 
applied. Itis true, refpecting the attempt to poifon a pa- 
rent, that this opinion may farther be ftrengthened by the 
example of the Roman practice, which feems to have punifhed 
the child with death, who bought poifon with the purpofe of 

2 adminiitering 


¥ See the cafe of John Murray, oth Auguft 1703, where attempt to murder, 
Jaid to be done in the way of mfidiating, and by fiimg with a gun, and thrufting 
with a fword, 1s found only relevant to infer an arbitrary pain. 

On the 8th March 1756, John Ogilvy for flabhing a perfon with a knife, in 
the belly, and giving him a dangérous wound, was adjudged to he Soe 
for life 

On the 8th July 1771, Thomas Young had the hke fentence, on conviction 
of flabbing Henry Balnairs m the fide, with a-knife, as he lay afllep. The 
man’s hfe was only faved by the knife ftriking a rib. 

They have a ftatute in England by which 1t is a capital crime to fhoot at a 
perfon with intent to kill, But it does not extend to this country, 


2 Bs. tit, 8. No. 5, and & 
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adminiftering it to the father, guamvis non potuerit dare. 
But notwithftanding-the extreme depravity of fuch a pur- 
pofe, it does not feem to be certain, that upon this fingle 
authority, which is borrowed from a ftate of manners, and 
of domeftic difcipline, very different from ours, we fhall be 
difpofed to judge in this ‘inftance, contrary to the general 
analogy of our law. Upon the ordinary and lefs atrocious 
cafe, two judgments have been given. Inthe noted trial of 
.Dr Elliot, an attempt to poifon was found relevant to infer 
the pains of death, but only in conjunction with a moft malig- 
nant confpiracy to fix the guilt of that crime upon two inno- 
cent perfons t. And inthe later cafe of Walter Buchannan 
of Balquhan, who was charged with two attempts to poi- 
fon Jean Dougal, liferenter of part of his eftate, this article, 
per fe, was found only relevant to infer an arbitray pain 2. 


Next; it muft be fhown that the perfon died of the harm 
or mifchief libelled ; of that whereof the pannel was actor, 
or art and part. For though a perfon be feverely wounded, 
yet if he recover of the injury fo as to come abroad, and 
engage in his ordinary occupations, there is no reafon why 
his death following afterwards, which in thefe ciicumftan- 
ces muft be prefumed to be from fome other caufe, fhould 


be the ground of a charge of imurder. Judgment was gi- . 


ven to that purpofe ‘in the cafe of Patrick Kinninmonth, up- 
on 


1 «© As alfo, find the pannells giveing poyfon to Marion Maxwell the other 
“ pannell, at her defire, to be applyed to the body of Jean Sands, fpoufe to Da- 
“ niel Niccolfon, wit/ the endeavouring to fix a defign upon the faid Jean Sands 
“ and he fifter of poyfioning the faid Daniel Niccolfon, another of the pannells, 
“ relevant to infer the pains lybelled.” 


* And further, the faid Lords find “ That the faid Walter Buchannan ha- 
“ ving, at either of the times hbelled, attempted to poifon the faid Jean Dougal, 
“ relevant to infer an arbitrary puoifhment.” 
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on that article of the libel, which relates to the flaughter 
of Andrew Glafsford *. 

But even cafes of a far more delicate nature muft be de- 
cided in the fame way. In a combat between John and 
James, John receives a wound of that fort which either 
may or may not prove mortal,’ and James flies for his fafe- 
ty, and leaves John upon the field, to the care of his own 
fiiend. If in thefe circumftances they are furprifed by 
ruffians, who ftrip and rob John, and beat out his brains , 
no charge of homicide will on that account lie againft 
James, whofe at has indeed given occafion to the -cataf- 
trophe, but is not the act by which John has been killed. 
Or again: a perfon of a weakly habit receives a wound, of 
which, after fome fpace of time he is cured} but owing to 
the pain and confinement, he is taken ill of a confumption 
or othex malady incident to a ftate of weaknefs; and of 
this he dies. It may be very true, that the author of this 
calamity has great caufe of compunction and diftrefs of 
mind, but it is only in that fort of fuffering that his punith- 
meut im this world muft lie. Inferences of this kind are 
by far too remote, and too uncertain, to be made the grounds 
of judgment in human tribunals; and as even in the civil 
queftion of deathbed, thofe ailments would on that account 
be held to be diftin@, much more muft the fame rule be 
followed in the trial of a perfon for his life. 


In the cafe, accordingly, of James Mitchell already men- 
tioned, though the libel relates that the Bifhop of Orkney 
‘«¢ did never recover his health to that meafure and vigour 

at hat 


1 «& And finds the defence of Glafsford’s liveing two moneths and upwards af- 
“ ter receiving the wound and going abroad about his bufinefs, relevant to re- 


 {tiét the indytment as to that article to ane arbitrary punilhment.” 


A-G_ A LN: Selwetle elas Reeaes uN 


“« that he had or might have had, if he had not gotten the 
* {aid wound, and he was mutilate and difmembered of his 
« arm and hand, fo that he could make no ufe of the famin, 
« but languifhed thereof until he died ,”’ yet all this is not 
found relevant to infer the pains of death; nor indeed is 
it even charged as homicide in the libel. ; 


Mucu the fame cafe it is, if a petfon receive fome flight 
injury, in itfelf nowife dangerous nor difficult to be cured, 
but which by the great obftinacy and intemperance of the pa- 
tient, or by rafh and hurtful applications, degenerates in the 
end into a mortal fore; for the man here has killed himfelf, 
and the firft injury is nothing more than the octafion of 
his deed. A defence of this fort was remitted to the aflize, 
along with the libel, in the cafe of William Mafon; where 
it was alleged for the pannel, that by refufal of proper reme- 
dies, and by perfifting to keep abroad in the night, and in 
fevere weather, the deceafed had irritated a flight cut in 
the head into a mortal complaint!. In the older cafe of 
Thomas Crombie, on the pannel’s allegation that the de- 
ceafed had mifgoverned himfelf, (as it is called), by hard 
drinking, bearing company, and dancing at a bridal, con- 
trary to the advice of his furgeon, the complainer judged it 
prudent to depart from his profécution, 


ANoTHER fet of cafes, upon which the like judgment 
muft be paffed, are thofe in which the violence fuftained 
Ll from 


1 « Finds the lybel as it 1s lybelled relevant only to infer penam extraordina- 
“ rzam, and remitts the fame to the knowledge of an affife ; and alfo remitts the 
“ defences proponed for the pannell, wx. that of cafual homicide, felf-defence, 
ss ah that the wound was not of itfelf mortal, hkeways to the knowledge of an 
“a ife. » 
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from the pannel is only one circumftance among others which 
have contributed to the fatal iffue, and is fuch whereof it can- 
not be well afcertained, what its own proper operation in the 
cafe has been. There are for inftance many fituations of dif 
eafe, in which any fudden difturbance and alarm, or a cup of 
cold water, or a glafs of fpirits improperly adminiftered, may 
produce a great and unfavourable change in the ftate of the 
patient; who inthe end dies. Yet even on the fuppofition that 
the thing is wickedly done, it will ftill be very difficult to 
convict the offender of murder ; becaufe the difeafe itfelf is 
here the main and primary caufe, and it cannot be fhown 
with that certainty of which the law is defirous in fuch 
enquiries, that it has only proved mortal, owing to this ad- 
ventitious circumftance. Thus William Duffof Braco and 
others were indiéted, at the inftance of James Gordon, upon 
a libel 1 which fets forth that they had broken into his houfe, 
by way of haimefucken, to beathim, and that his wife being in 
childbed at the time, “ fhe by reafon of the terror of the roar- 
“ ing and raging of the armed men about her,’’ was thrown 
into a fever of which the died: it therefore concludes for 
a capital pain to be inflicted upon the pannels, as thofe who 
* by cruelly affrighting the poor woman, even out of her 
“ life, mortis caufam tribuerunt.”” Now the Court difmiffed 
this libel as irrelevant. In like manner, among other 
charges in the cafe of Patrick Kinninmonth, is that of 

breaking 


1 The major propofition has thefe words: “ To invade them by.open force m 
* their own houfes, and farder, with full terror, threats, drawn {words, and 
* outrageous violence, as occafion the difordering and frightening of peifons out 
“‘ of their lives, and death vifibly enfuing, are crimes of a hugh nature, and ought 
“* to be feverely punifhed , the faid in law being chargeable on the principal con- 
“| yocator and invaders, as prebentes caufain mortis, 2 ¢. Lhe inpht whereof the 
“ perfon fevered and died.” 
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breaking into a perfon’s hdufe and frightening his wife, who 
had been delivered three days before, fo that the child died 
foon after, upon her breaft, and to the great injury of her 
own health. The interlocutor fuftains the injury done the 
woman as a ground of arbitrary pain; but it takes no no- 


tice of the death of the child +. 


THEsE things have been received if favour of the pannel, 
to avoid the poffibility of doing him injuftice.. But it is no 
lefs requifite to the due profecution of the guilty, that this 
rule be alfo circumfcribéd on the other fide, and that no ex- 
ception be admitted of any fituation, where the death of the 
deceafed is the plain and direct confequence of that which 
is done to him by the pannel, whatfoever in other refpecs 
be the circumftances of the cafe. There are two defcrip- 
tions of charge, which fall under this rule of judgment. 
One confifts of thofe cafes, where it may be argued, that 
the deceafed was at any rate in a dying condition, and, ac- 
cording to the courfe of nature, had but a fhort time to live. 
And there can be no doubt, that the flayer has not in that 
circumftance any manner of defence. If a perfon who is 
old and bed-rid, or in the laft ftage of a mortal difeafe, 
fhall be ftabbed with a lethal weapon, or knocked in the 
head with a ftake, this is equally murder as to deftroy in 
the fame manner one who is in the vigour of years and 
health. Upon the iffue of difeafes, it belongs to none 
but unto God to determine; and granting that a certain 
judgment could even be formed concerning the event, {till 

7 Ll2 it 


1“ As tothe 4th article of the inditment anent the pannel and his accom- 
* plices entering Robertfon’s houfe, under cloud of night with diawn f{words, the 
“ frightening Robertfon’s wife, and wounding of her and her daughter, find the 
“ fame relevant to infer an arbitrary punifhment.” Nov, 22. 1007. 
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it is true, (and therefore the charge of homicide muft 
be good), that the pannel hath actually taken his neigh- 
bour’s life; a deed in which there is no difference of de- 
gice from the amount of the harm which is thereby done, 
but only from the motive which impels,to it. Upon this 
matter, the cafe of Jean Ramfay is an authority in point. 
The libel relates, thar Robert Ramfay, a fickly and infirm 
perfon, being found lying upon the ftreet of Leith, was chari- 
tably carried from thence into the pannel’s houfe, and laid 
upon a bed ; from which the pannel, on coming home, vio-~ 
lently dragged him, and beat him with a pair of tongs; and 
that fhe repeated this ufage when he was laid upon the bed a 
fecond time ; whefeby, in a few hours he died. This was 
found a, relevant charge to infer the crime of murder’; 
though it was argued for the pannel, that the event was ra- 
ther to be afcribed to the previous condition of the man. She 
was not, however, convicted of the violence, in the extent 
which the interlocutor required ; and therefore fhe efcaped 
with fentence of banifhment and {courging. 


Tue other clafs of cafes are fuch, concerning which it 
may be argued or conjectured, that in more favourable cir- 
cumftances than thofe in which the violence was offered, the 
injury might not have had a mortal iffue. And in gene- 


ral it feems to be true, that as little can there be any al- 
. lowance 


1 « The Lords find the pannel’s violently dragging the defunct Robert Ram- 
“ fay, a weak and infirm perfon, out of the bed on which he was laid, fo that his 
“ head was bled on the bed-(tock ar floor, and her beating of him on the fide 
“ with a pair of tongs, and her again dragging him out of another bed, whereon 
he was afterwards laid, and his dying within a few hours thereafter, about the 
‘‘ time hibelled, jostdy, relevant to infer the pains of death, and confifcation of 
* all her moveable goods and gear; and find any of the forefaid fatts, {cparately, 


* relevant to infer an arbitcary punifhment.” 


AGAINST THE P-ERSON. 


269 


lowance of this fort of plea. If an affault is made with a ppOMICIDE, 


knife, or other cutting weapon, whereby fome artery or 
blood<veffél is divided, and the perfon bleeds to death upon 
the fpot; it is no anfwer to the charge of homicide, that of 
itfelf the wound was not neceflarily mortal, ‘and that with 
the inftant affiftance of a furgeon, if he could have been 
procured, the effufion of blood might have been ftopped, 
and the man’s life preferved. Or put the cafe, that a fur- 
geon Is procured, who ftaunches the blood for the time, but 
that after his departure the wound breaks out a-frefh, and 
the man dies before affiftance can again be had; this inci- 


dent alfo is at the hazard of the pannel. Or what if a per-— 


fon receive a gunfhot-wound at fome remote place in the 
country, where no furgeon fkilled in the treatment of fuch 
wounds is to be had, and of which wound he dies, notwith- 
ftanding the beft care of the practitioners in that quarter. 
Or let us imagine that a perfon is robbed, and unmercifully 
beaten under night, in fevere weather, and in a folitary 
place, fo that lying expofed to the cold throughout the 
night, he dies upon the fpot, or of the confequences fhortly 
after. In all thefe, and the like cafes, there is an undoubt- 
ed homicide. It is ftill true, that of this very injury, done 
him by the pannel, the perfon dies. It has had its natural 
courfe and iffue, in the circumftances of the fituation, fuch 
as they happened to be whee the pannel did the deed, and 
which the party fuffering’ has done nothing to aggravate, 
and every thing inhis power to relieve. If thefe have been 
unfavourable, this he muft anfwer and run the rifk of, whofe 
malicious deed, then and there done, has made them of mo- 
ment to the lofs or prefervation of the life of a fellow. 
creature. Befides, .the uncertainty muft be confidered, 
which always hangs about fuch cafes of great and outrage- 

ous 
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ous injury, whether by any courfe of treatment, the life of 
the perfon could have been faved. The actual deftruction 
of him by this violence is proved ; and that he would have 
furvived in’more favourable circumftances, is matter of 


_ conjedture only, or of probability at the beft. 


What if the 
Wound might 
have been cured. 
June 30. and 
July 6. 1747. 


One cafe which ferves in fome meafure to illuftrate this 
rule, is that of David Edgar, tried for the murder of Wil- 
liam Paifley, officer of excife. Edgar was one of a party 
of fmugglers, who had fired at Paifley in the exercife of his 
duty, and wounded him with fmall fhot or flugs, in the leg 
or knee. The man was attended by a furgeon, the beft 
that could be had in the village whither he was carried, 
and who was not alleged to have been deficient in atten- 
tion: neverthelefs a great collection of matter having form- 
ed in the leg, below the wound, and fever having enfued ; 
at the end of three weeks the man died. Now this, it was 
objected for the pannel, was not a relevant charge of mur- 
der: In as much as the wound (it was faid) was of that na- 
ture, and in fuch a place, that with fkilful treatment it might 
have been cured, and could not juftly be fuppofed to be the 
caufe of the perfon’s death, efpecially at fuch a diftance 
of time. It was anfwered, that the pannel might prove, 
if he could, that death enfued ex malo regimine, and not 
from the nature of the wound ; but that otherwife his plea 
was naught, if the proof upon the profecutor’s part fhould 
come up to the fhowing of his libel. The Court found the 
libel relevant to infer the pains of law. But the proof was 
not conclufive againft the pannel, as the perfon who in- 
flicted the wound; and he had therefore a verdict in his 
favour. 

Tus 
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Tus cafe gives occafion farther to remark, that though 
death do not enfue for weeks or months, yet if the wound 
be of itfelf fevere, and keep in a regular progreflion from 
worfe to worfe, fo that the patient continually languifhes 
thereof, and js plainly confumed by it as a difeafes; this 
in reafon, and in law, is all one as if he died upon the 
fpot. A plea to the contrary was repelled in the cafe of Ed- 
ward and James Scrymgeour, where the deceafed had been 
wounded in September, and furvived till the fucceeding Ja- 
nuary’. As it alfo was in the cafe of John Young, indiéted 
for flaughter, by ftriking a perfon “ with a whinger on the 
“ fhakell-bane’’ in the month of June; of which wound 
he died -in Oftober. .Again, in the cafe of William Lowis; 
where it appeared from the libel that the perfon had lived 
for feventeen months after the injury, the charge was 
neverthelefs fent to an aflize 2, along with the defence, 
that he had reconvalefced and appeared at kirk and mar- 


ket, Witnefs alfo the pointed interlocutor in the cafe of 


Peter Leith, ,who was accufed of wounding the deceafed 
with fhot or fmall flugs, in the arm or fhoulder, whereof he 
died at the diftance of three months. This the Court “ find 
“ relevant in thir terms, viz. that after the defund@ re- 
“ ceived the wound. he languifhed thereof conftantly fiom 
“ evil to worfe, till he died of the fame; and find that the 
“ defunct died of the wounds relevant to be proven by 

“ phyficians 


™ « The Juftice repélis the haill allegations in refpeft of the dittay and an- 
“ {wers made by my Lord Advocate in fortification thereof, and ordains the 
“ dittay, which is found relevgnt, to pafs to the knowledge of ane affize.” 


2“ The Juttice remits this matter to the afflize, to be tried and cognofced by 
“ them according to theur knowledge and conicience.” The aflize acquitted the 
pannel, 2 » 29 
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“ phyficians and {kilful }furgeons only.’? Add to thefe 
the cafe of John Caldwall, who had robbed the mail, and 
with fome fharp fata violently cut and abated the 
poft-boy. The lad lay on the ground all night, and fuffered 
feverely by the cold, the lofs of blood, and the pain of 
his wounds, fo that thenceforward he was feverifh and 
hedtic, and growing daily worfe, died at the end of two 
months. The Court found a relevancy on the charge of 
murder as well as robbery". It was given in évidence by 
a furgeon, that the boy had received a deep wound in the 
thigh, “ and that the above wound, with the cold that the 
“ defund got by lying out all that night he received it, and 
the great lofs of blood that followed-on it, was the caufe 
of his death.”” The jury found him guilty of the crimes li- 
belled; and he was condemned and executed accordingly 2. 

This, upon the whole, was not very remote from the cafe of 
William Sommerville, taken notice of by Mackenzie, where, 
according to the evidence of the furgeon, the deceafed “ had 
** ane wound in her forehead, and that the wound of its own 
“ nature was not mortal, but that the fractious contufions 
“ and ruptures, joined with the wound, could not be cured, 


“ and that he ufed his art for mending of it; that the 
“ wounds 


¥ July 28.1737. ‘ The Lords find, that the pannel having, time and place 
“ libelled, feized the mail or packet coming from Glafgow, or that he robbed the 
“ fame, or robbed James Johnfton the poft-boy of all or any of the particulars 
“ refpedtively libelled, or that the pannel did give a mortal wound to the faid 
‘¢ James Johnfton, whereof he afterwards died, or that the pannel was art and 
“ part of any of the forefaid ciimes, feparatim, relevant to infer the pain of 
“€ death and confifcation of moveables.” 


2 In the cafe of David Pres, who was convited of murder, by wounding 
with a knife, the furgeon fwore, that for three days the man feemed in a way 
of recovery, but then fevered, owing tothe wound, and died. January 19. and 


February 2. 1730. 
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« wounds joined with’ the fractions was mortal and uncure- 
“ able, and brought ane fymptomatical fever on ber, which con- 
“ tinued to the time-of her death.” The hardfhip in this 
cafe, and which in the end procured a pardon for the pannel, 
was in the refufal of the evidence offered ‘on his part, to 
{how that the fever was contracted at a diftance of time, and 
from another caufe '. : 

How right foever ee judgments upon the eee in which 
they were given, it may however be alleged, that there 
ought to be fome rule of limitation in this matter, (fuch as 
they are faid to have in England to the {pace of a twelve- 
month) grounded on the circumftance of the period at 
which the death Be place: Becaufe where the illnefs is 

Mm of 


¢ 


1 I fhall here ieee that eae {uch has always been anciently the courfe 
of judgment, yet nothing was more common in criminal pleadings than ar- 
guments of a very different complexion ; in’ fo much, that I again and again find 
it objeéted to a libel, that it did not characterife the wound as mortal, although 
it, related and fet forth that of this wound the deceafed died. Thus, in Willram 
Davidfoh’s cafe, (rath July 1726), the pannel argues, “ It 1s not enough to fay 
* that Hutchinfon died of the wound, for every wound after which death may, or’ 
“ even did follow, 1s not to be efteemed a mortal wound. The effence of which 
.* confifts in this, that a man cannoé receive it, and at the fame time have the 
“ pofibiity of living.” Again in William Cob’s cafe, rft February 1720,— 
“ The giving of a wound, if it is not a mortal wound, though a perfon fhould 
** chance to die thereof, the crime of murder will not be inferred,” and with 
this plea the information is chiefly occupied.’ In this the lawyers weie taking 
advantage of the arrangements of books of furgery , wheie wounds are found 
claffed into fuch as are, or are not, mortal; and they endeavoured from thence 
to aigue, that whercver a perfon died of a wound, not belonging to the mortal 
clafs, it muft have been ex malo regimine, ov through mifconduét, We find, in 
like manner, that in the cafe of Sir John Shaw, 2oth February 1716, upon an 
indiétment for affaulting and wounding, three phyficians and two furgeons {wear, 
that “ by the rules of their prognoftick,”’ the wounds received by James Hontfton , 
Were mortal. Now Honfton was alive, and purfuer in the very procefs where 
thele gentlemen deponed to this effect. 


t 
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of. very long duration, it is, difficult. to- trace the, influ-' 
ence of the original injury, and its, connetionwith.thé. final 
iffue, in that clear and palpable manner,, which is to be 
withed,in the inyeftigation.of crimes. But with;us, fo.far 
as, I can learn, (norshaye- I obferyed that.this gourfe has 
eyer been- attended with injuftice), that. circumftance, has 
not been confidered any otherwife than. as one among 
others, in the fum of evidence upon the cafe. It is true, 
that-in the trial already mentioned of: Patrick Kinninmonth, 

where certain injuries, done to the perfon of: Walter-Ander- 
fon.are charged as the caufe of his death, which; took place 
at the diftance of more than.fourteen months; tlie: libel, as 
to this article, is found only relevant:to inferran- arbitrary 
pain. But this, as far as I can judge, was rather onaccount 
of the nature of the injuries themfelves, which, as related in 
the libel, are more of the defcription of indignities, lefs in- 
tended to injure, than to vilify and degrade. 


 Turapty, The flaughter: muft.be ofa perfon, or. exifting 
human creature. Wherein is excluded! all Pune of 
abortion, or deftruction of future birth, whether qaick or 
not; becaufe, though it be quick, ftill it is only pars vifce- 
rum matris, and not. afeparate being, or fuch:of which it can 
with certainty be: faid, whether it would have become a_ 
quick Jirth or not. It is no doubt true, that on the roth 
November 1606, Patrick,Deanes had fentence of. death for 
the flaughter of his wife and-a child in her.womb.. As alfo, 
on the rath February 1631, Thomas Davidfon and Effie 
Gibb had the like fentence, for the murder of Elizabeth 
White, Davidfon’s wife, “and the bairn in her belly being 
“ near to,the, full time.’ And_again there is the cafe of 
Patrick Robertfon and Marion Kempt; for notour- Sowa 
an. 
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‘gndithe adminiftering -and taking of @ poifonable draught, (as 
the record ‘calls it), wherewith fhe deftroyed hér child in 
the womb. © But in‘all thefe inftances, another and a capital. 
crime’ concurred with the deftrudtion of the child ; and it 
cannot be’ known from the fhort and general expreffions of 


ghe record, that the latter was found relevant as a murder by~ 


itfelf: Neither have I-found any inftance of that defcription 
in later times. One cafe is-indeed ftated in fome of the 
Englifh books, upon which there may be-room for argument 
againft theprifoner ; the cafe of a child which is born alive, 
but dies immediately upon the birth, in confequence of evil 
medicines; which have previoufly been adminiftered to the 
mother !. But itis difficult to imagine; (and no more needs 
be faid on the cafe), that in 'thefe circumftances a decifive 
proof fhall ever be obtained of the true caufe of the death 
of the child. 


However this may be decided, (if the occafion fhall ever 
happen), it is icertain that no diftinction is taken in regard to 
the creature killed, from any circumftance which may be 
thought to leffen the value or importance of the life that has 
been takenaway. There is the fame law for it, whether the 
deceafed was of found intelleéts or infane, a native fubje& or 
an alien, a Chriftian, a Jew, or an infidel, a true man ora 
known criminal, one at peace with the church or an ex- 
communicated perfons ‘With refpect however to one clafs 
of perfons, namely, :perfons who have been proclaimed re- 
bels, (or denounced at the horn, as it is called), for criminal 
caufes, this-has only become our law in later times. For it 
appears, that eurueune to the more fevere notions of our 

Mm2 older 
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older jurifprudence, no procefs could be maintained for the’ 
flaughter of a perfon in‘that condition ;, not by the King, 
who had not loft a fubjedt, or perfon at his peace and faith, 
and as little by the relations of the deceafed, who: by fundry 
{tatutes were forbidden to harbour, comfort, or have inter- 
courfe with him, under pain of death, or at leaft under the 
like pain to which the rebel himfelf would be fubjec on 
conviction. Strange as it feems to us, this defence was ex- 
plicitly fuftained in the cafe of Thomas Cranftoun of Mo- 
rieftoun, and others, tried on the 17th June 1606, for the 
flaughter of William Broomfield, who was at the horn for 
houghing of oxen. The proceedings are entered in the re- 
cord as follows. _‘ It is allegit for the pannell, that this 
“* matter can nocht be put to the knawlege of ane affife, iu 
‘© refpect umquhile William Brunfeild! for quhais flauchter 
“ they are prefentlie perfewit war the tyme of the faid 
* flauchter his Majeftie’s rebellis, and at the horne for ane 
“ criminal caus, viz. hoching of oxen, and therefor na pro-- 
“ ces can be led againes them, and for verefieing of the faid 
“ alledgeance, produceit the letters of horning, of dait the 
“ 28th of May 1586, deulie execute, indorfat and regrat, 
‘““ and tuik inftruments of the production thereof..... The 
“ Fufiwe fund na proces, in refpect of the horning, quhair- 
“upon the pannell afkit inftruments. ‘The’ parinell proteftes, 
“ that the ufing of this horning prejudge thaim nocht of 
« the reft of their lawful defenfesi”’ |... : 
Mena sa | 
Tue fame decifion was fubftantially given in the cafe’ of 
Johnfton againft Graham 3 where the Juftice on confidering 
the defence, and certain objections ftated to the horning in 
reply, “ remitts the decifion of the nullity or validity of 
“ the horning to the Lords of Seflion, and giff the horning be 
ie * null 
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“ null by the Lords; ordains the’ pannell. now to find’ caution 
“ t eater before the Juftices upon fifteen days warning, 
“ to abide a, trial: for the faid flaughter.”’ In thé cafe too 
of Hector Furnbull2and others, the profecutor does not dif- 
pute, the relevancy:of the defence, byt replies on ¢ertain nul- 
lities -in-the bhorning;’ and on a lawful relaxation) from it:; 
which laft reply is-fuftained 7, and one: of the pannels is con- 
vided, . Neither does it feem to be certain, what’ Mackenzie 
fays onm-authority of the judgment in the cafe of Robert 
Achmeaty, that .thisrlicence did not excufe the flaughter if 
committed oma private quarrel, or:from motives of revenge. 
It rather appears: that the reafons of the practice were irtde- 
pendent .of. any: {uch confideration;-and imdeed im that 
trial other defencesi‘were far-more ftrenuoufly urged, and 
chiefly this, that. the horning was.already reduced and fet 
afide by decree of the civil Court2. * 


EOS wines ie: 


Nay more, and which ferves to confirm thefe prece- 
dents, the like plea had even been fet up in cafes of horn- 
ingy for, civil and pecuniary caufes; as is plain from a 
debate at large upon that matter, in the cafe of William 
Douglas of Drumlanrige, who being indicted for the ta- 
king -and imprifoning of a free liege, defends himfelf on 
this ground, that as fuch a one may lawfully be killed, 
much more may’ he be imprifoned. It appears that this 
pretenfion, which was not fo void of fupport in fpecious 
arguments of law, as in reafon and in fubftantial:juftice, 

Humcaaewh had 

i The recife fame reply occurs in the cafe ef Hector Bannatyne, 24th July 

16005 but on this no judgment was given. — : ‘ 


ih 


x Befides, the Ting had dire&ted two feveral warrants to the Court, ordering 
them to proceed in the trial without delay, and refufing, before hand, to receive 
the pannel into will, if he fhould make any tender to that effect, 
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shad, giver ocoafian: to fome. alarm conoéming ithe ‘exten- 
fixe, confequences into which fuch‘ a do@rine! would have 
‘led: at leaft this may be conjeGtured from.a-letter of the 
King's, (recorded ‘on thé? g4th April r612)jowhichvabfolves 
the pannel from the .profecution, :on condition sthat he re- 
ounce | his: faid defences; and uconfent:.:to their being -éx- 
-punged ‘from the tecord; “.infifting in the meane:time ear- 
“ neftly; that thoule uthir exceptiones theretofoir «fit in his 
defence hemg fo.dangerous, and bynosprefedent warranded, 
may not hetraftir be recordit in thelregifterisiof iadjournall 
.as lauchful or telirable defences, to be-proponit inthe like 
caifs inony tyme cuming.’’ It wasnot however thauglit pro- 
per to truft to this fecurity: fortruly the principle went alike 
to both jcafes ; the perfon being equally aaebel to the royal 
will, whether he difobeyed a-civil or criminal procefs: ‘Inthe 
fame year a ftatute was therefore made, which cut fhort this 
controverfy, and declared, that in cafes of flaughter or muti- 
lation no fuch defence fhould be admitted. In the end, this 
barbarous and extravagant doctrine was retrenched to‘the 
due bounds, by the ftatute, 1661, c.:22. which.only permits 
jthe flaughter of declared rebels for capital crimes, and.only 
when done in purfurt of them tothe ends of juftice, and up- 
on their forcible oppofition. . Indeed it would bea ftrange 
condition of the law, if a private and unatthorifed. indivi- 
dual could with ‘impunity, and on his private iquarrel,’kill:a 
perfon againft whom there is no conviction on record, and 
yet the magiftrate be guilty of murder, who varies from, his 
walrant in the execution of the fentence of death. 


ito 


< 


Last of all, as to the way of killing ; this general and 
neceflary limitation muft be acknowledged, that the manner 
of the death be fuch, wherein the act: of the pannel plainly 

2 “and 


° ' i 
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a palpably, and; not sby fulpiciofi; and conjecture only; ap- 
pears-, It.may be-true, that in adhering: to: this:rule, we fhalk 
leaye. unpunifhed: thoefe many modés of unkindnéefs, ingrati< : 
tude,.treaghery, and, oppreffion;. by which, in; toodnamy; cafes}. 
the..heart.as:well;.as health is broken, and-the fufférer.con~ 
ducted, to. the graye; by.a-longer; and more;painful paflage. 
. But..the reafons-are obvious, why thefe tranfgreffions, how 
deep foever, cannot. be: vindicated) in the tribunals: of: this 
worlds, . le aie hfs j ‘ 

Oxner, than this. hav adable remriGiogs there feems: to be 
none with,refpea.to; the, way:in: which-the perfon is deftroyed. 
It is;-equally a- homicide, whether the deed ‘be done by the 
very hand of the- pannel, as: in-fhooting or ftabbing, or by 
his expofing the deceaded:to the operation of fome deftru@ive: 
power-.;.as-by confinirig himto.a-dungeon without food, or by. 
fetting.fire to ,thet houfe where lie is: afleep, or by faftening 
him to-a:rock in the fea, and leaving him there, to be drown- 
ed, by the flood*, Another illuftration of this more indire@, 
but not lefs cruel fort of homicide, is in the cafe of a new 
born: child or' infant, if: it: be caft out into the fields, in the 
night,’ in’ a folitary place, and in rigorous weather, there to- 
be poner with cold and want of food; for this treatment 
not. only fhows an. utter indifference about the fate of. the 
child, but ‘is a‘deliberate fele@ion ofthe very circumftances 
that: dre fitted to extinguif’ life. ‘A charge of this kind 
was found relevant: in thé cafe of Helen Wilfon, who is fta- 

ted 


1 This illuftration was. fuggefted by the narrative ‘of the libel in the cafe of 
Neilfon and others, (16th June 1620), which bears, that they bound the deceafed 
hand and foot, and carried him in a boat “ to the Craig of Claffaeflie, where ha2 
“ ving left him, the fea overflowed the faid Craig, and {o he was pitifully drown-* 
“ ed and carried away to the muin-ocean-fea,” This hbel was not piofecuted td 
2 trial. 
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ted to have left ther chilt, of fiftech months. old naked, or 
flenderly clothed, in the night, upon a roék “ithe fea, called 
Lammer . Hland;.\where it: was ‘next ‘1i6rning ‘fouiiddedd 1. 
A fimilay-charge had been made in the older éafe of - “Marga- 
ret) Smith}: Margaret Henryfon, ‘and-Catharitie Scott, two'of 
whom weré‘conviéted, and: hanged. “Thefe women, on the 
birth of the child, which was .in the night, and in’ fevere 
weather 2, had laid’ it upon the ‘ftone-floor of the-apartnient, 
where Gavin lain for three hours, naked and unaflifted, it’ 
perithed- in their prefence. There is alfo an inflance'6f re- 
levancy found upon the .expofure of a perfor of riper- years. 
Elizabeth Key-‘was indi@ted for the murder of Agnts Stew- 
art, her apprentice, a girl of eleven or twelve years of age, 
by carrying her out. under cloud of night, when fick and 
ailing, and: expofing -her in’ the open air; whereby fhe- died! 
through.cold and hunger. This was.found ‘relevant to infer 
the pains’ of death, though the expofure was-in a public ftreet 
. cd : ‘ a. . 7 r of 
vi : j busta ens PS ae ee i 
I 23d July 1722. The Lords “find, that the pannel ‘having, the, time and 
‘** place libelled, thrown down John Bruce her, child from, a rock, where he was 
* found dead next morning, or her leaving and expofing her faid child upon the 
* ‘1ocks in the ‘night time, where he was found dead next mornmng 2 or her ha- 
“ ying the time libelled carried -out her faid child undér cloud of night, and 
“ returhed foon thereafter without the child, and giving’ falfe and various ac- 
“ counts about the child toy thofe who enquired , after him, and the chud next 


** morning being found dead upon the rocks, all three of the. alternatives, te 
* peratim, relevant to infer the pain of death, and conififeation of moveables.” 


2 And fo cruel and unnatural were all the faid perfons, that though the 
* child was a living and a‘ftrong child, yet they took nocare thereof, but left the 
“ famen naked and undreffed, crawling upon the floor of the faid Margaret 
* Smauth’s houfe, 1n a cold and: frofty night, by the'fpace of three hours, ‘and 
** thereafter carried the faid infant to the fouth fide of the Cannongate, and left 
“ the famen in the furre of a ridge upon. the fnow, becanfe they could not get it 
«« buned, the froft being hard,” 
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of a Confiderable town. “Oné can imagine other fituations, 
though not fo likely to happen, in which the fame judgment 
fhall be due. If a ‘goaler fhail deliberately confine a prifon- 
er in the fame cell with an outrageous madman who is un- 
bound; or with a perfon who is dying of fome known ma- 
lignant and contagious difeafe, or fhall wilfully thraft him 
into.a lothfome and peftilential dungeon, where he fickens, 
and fhall refufe to temove him thence, though he obferve the 
dying cotidition of the man; all thefe atts are in law, equal- 
ly as in confcience, proper inflances of the guilt of murder. 
One fituation more, which may feem to have a near affinity 
to thefe, and which m the Roman prattice was claffed along 
with them 2, is that of the perfon who bears falfe witnefs 
in the trial of another for his life; if in confequence the 
accufed be condemned and ‘fuffer death. That the guilt of 
fuch a confpiracy is equal to that of murder, and truly far 
exceeds the ordinary inftances of it, in as much as it is an 
aat of deeper contrivance, and more deliberate and conti- 
nued malice, will not admit of queflion; and cafes may 
eafily be imagined where the dependence of the convidtion 
on the particular teftimony of the pannel fhall be fuff- 
ciently plain, to fet him down as the undoubted author of 
the death of this fellow creature. Alfo, all uncertainty of 
this inference may be avoided, by ufing the jury on the for- 
mer ‘trial'as witnefles; who, if they concur in fwearing that by 
the pannel’s teftimony they were chiefly influenced to con- 
mag ) Na demn, 


r The Lords find the indytment, as lybelled, relevant to infer the pain of 
“ death againft the pannel, and alfo find, that if the carried ont the child, after 
“ the was dead, as 1s lybelled, relevant to infer an arbitrary punithment.” On- 
ly the Jaft part of the anterlocutor was found proved ; and the pannel was fet vp- 
on the Tron, and banifhed Scotland. 


» Dig. Lib. 48, tit. 8. 11. No. 1, 
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demn, and that but for this they, wouJd have acquitted, feem, 
to furnifh all that is needful, to make up the due meafure to- 
wards his conviction. I have not however found any autho- 
rity, which introduces this conftruction into, the Scottith 
practice; and perhaps there are confiderations, of expedienc y 
at leaft, upon the other fide, to outweigh thefe reafons in the 
natural malignity of the adt*. Befides; as Montefquieu 
has juftly obferved 2, there is lefs need of a capital «pain 
applied to this ata in thofe fy flems of law, which, like 
that of Scotland, furnith innocence with fo many refources, 
and,are open to the admiffion of all manner of proof on 
the part of nae pamnel, equally as on that of the accufer. 
II. Hirnerto, of the common qualities, wherein all ho- 
micide agrees. Next of the feyeral degrees of homicide; 
which feem to be principally four; though perhaps not ful- 
ly ¢ diftinguifhed in our practice by appropriated names. 
There is one fort of homicide, which is free of all blame, 
and does not expofe to any manner of pain. Another fort 
of homicide cannot indeed be capitally punifhed, yet being 
in fome degree blameable, is fubjeé&t to cenfure, greater or 
lefs, according to the meafure of the fault. The third fort 
of homicide is murder, and is punifhed with death. In the 
fourth divifion are comprifed thofe cafes of aggravated mur- 
. der, 


r Conviétion of murder was obtained upon. fuch a ground, in England, in the 
cafe of Macdamel and others, in January 1754 But on motion 1n arreft of judg- 
ment, fentence was delayed 1n order that the law might be more fully confidered. 
In the end, the Attorney-General declined to argue the queftion ; and the men 
were in confequence difcharged. F ofter (p 13: 132.) feems to think that the 
conviétion was not nght Blackftone (b 4. p. 196. )'fays that the profecution was. 
only dropped for prudential reafons. See Leach’s Cafes, No. 18. 


a Efprit des Loix, liv. 29. ¢. 11. 
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der, for which, to mark its abhorrence. of them, the law 
has appointed a more rigorous: mode of execution, ot fome 
indignity or farther injury, befide the lofs of life. 

First, therefore, of the lowett degree of homicide, that 
for which the killer 1s not liable to any fort of pain. This 
fubdivides into two fpecies ; being either ca/ual, that which 
happens by pure mifadventure, without any act of the kill- 
er’s will; or juffifiable, which is committed intentionally, 
but may be vindicated upon principles of duty. 


To bring his cafe within the defcription of ca/ual homicide, 
it is not fuficient for the pannel to fhow, that he had no 
fixed and abfolute purpofe to kill. For if he had a purpofe 
to do any great and outrageous bodily harm, fuch as might 
iflue in death, and-fhowed an utter indifference about the 
fafety ‘of the fufferer; this is not only not innocent, but it is 
nothing lefs than murder. We fhall afterwards fee, that the 
books of adjournal contain many precedents to that effect. 

FARTHER 3 where there is a wrongful purpofe to do any 
bodily harm, though not outrageous or eXceflive, ftill if 
the event fall out unfortunately, fo thatit kills, the invader is 
not entirely innocent of the blood of the deceafed ; fince he. 
is thus far blameable, that he did a thing which was wrong 
and unlawful in itfelf, and which could iffue in the deftrudtion 
of his neighbour. It is an example of this, if without pro- 
vocation a perfon ftrike a fingle blow with the hand, and 
it lights unluckily and kills; or if.he violently joftle or 
pulh a perfon afide, whereby he flips a foot, and breaks his 


neck in the fall, or has ‘his’ fkull fra@ured, and dies. We 


fhall find, in {peaking of culpable homicide, that we have 
alfo many precec cats of punifhment, more or lef, infliGed 
Nn2 in 
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in cafes of this defcription, according. to the degyee of the’ 
wrong. 


In both thefe Gretane there, is a purpofe. of fome 
fort of harm to the perfon who a@ually fuffers. But 
the fame holds equally good, if thé homicide. is done in 
profecution, generally, of any wrong and unlawful ad, 
though ‘without malice to an individual.’ As, if a perfon 
fires a gun, loaded with powder only, -in the ftreets of a 
town, and the gun burfts, and a paflenger is killed; or if a 
piece of metal or other hard. fubftance, has ignorantly and 
accidentally been put into the gun in loading, and death. 
enfues; for the firing of a gun in fuch a fityation is abfo- 
lately wrong and unlawful. This. laf, was the allegation 
made in the cafe of James Niven, who had killed by firing 
his piece, loaded (as he faid accidentally.) with a. bit of iron, 
in a ftreet of common paflage, and at a time when feveral 
perfons were near him, and in fight. The Court were uaa- 
nimoufly of opinion, that even upon, his own ftate ‘of. the 
cafe, he would ffill be guilty of culpable homicide. ‘But 
the j jury acquitted him of the whele charge +. 


ee of all, gee punifhment, i is duc, though, the ieee 


a Limitation happen i in the ‘performance even of a, Jawfuh ad, if there be: 


culpable heedlefinefs, and indifcretion, or a want of the due 


- caution and circumfpedction, im, the way, of domg: the thing. 


As if a, man leave his, fowling-piece, loaded, and afterwards 
kill in trying the lock, having forggt. the condition im which 
he left it. Or, if j in iS any cantiage through the ftreets: 

en, (oe Pe, OF 


1 This cafe is erroneoully quoted in p- 6, as tried in March oe Notes of 
the opinions of the Judges in this cafe are printed in the Appendix. 
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carriage, anda paffenger is killed. Or if workmen upon 
a building by the fide of a highway, throw down rubbifh 
without timely warning to the paffenger, that he may 
avoid the danger. In all thefe cafes, there is a want of 
that attention, and, due regard to the fafety of one’s neigh- 
bour, which juftly makes one anfwerable for the confequen- 
ces, and punifhable to that extent which may ferve to cor- 
rect fo faulty a habit of mind, either in one’s felf or in 
ethers. Hereunto muft be referred that judgment of rele- 
vancy, as for culpable homicide, which was given at Stir- 
ling in'April 2789, in the cafe of one Henderfon, who being at 
a wedding, and having fired a piftol by the fide af the high- 
way, to-falute the couple as. they pafled, happened to kill 
one of the party with the wadding only. The thing 1t- 
felf could hardly be faid to be unlawful, being ufual on 
_fach occafions 3 but the pannel was blameable in having fired 
fo near, and with that pofition of his arms which was at~ 


tended with danger to his neighbour. 


Tus may farther be illuftrated by one firuation more,. 


though not as: yet tried in amy of our Courts; that of a quack, 
or ignorant an&unlicenfed practitioner of medicine, who rafh~ 
ly adininifters powerful and improper drugs, or in exceflive and 
unufual dofes, or one duug'by: miftake for. anothex ; fo. that his 


patient dies. Jt may, and I believe it will be very difficult ta, 


find a cafe fo éireumftanced, as ta be opento the application 
ef fich-a cenfure. Yet it cannot be denied, that there is a 
high wrong, and criminal indifcretion in the conduct of fuch 
a one, wha knowingly puts his neighbour to hazard, though 
in fome meafure with his own confent, by the wl of fuch 
extraordinary prefcriptions as may poflibly kill, or by fur- 


nithing medicines, without the due fkill to diftinguith be- 
tween: 
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tween the different kinds, “But this I only offer as a doubt 
of my own. 


Tue refult of thefe confiderations feems to be, thatrit is 
only then a proper cafual homicide, when a perfon uninten- 
tionally kills, who is lawfully employed,. and neither has a 
purpofe of bodily harm to any one, nor has failed in the due 
degree of care for preventing danger to his neighbour. Un- 
der this rule falls the cafe of Samuel Hale, a foldier, india. 
ed in December.1726, for the murder of his fellow foldier 
Rochford'. It was pleaded for this man, that the deceafed 
having his mufquet in his hand, which, unknown to the pan- 
nel, was loaded, it. difcharged in the courfe of fome fport 
or foolery that was going on betweenthem, The Court fu- 
ftained the defence; and it was fully proved, along, with 
this circumftance in favour of the pannel, that while the 
deceafed was lying in the pannel’s arms upon his death- 
bed, he faid, ‘“‘ That he verily believed that Samuel Hale 
« knew not that the piece was loaded, and that he freely 
“ forgave him, and then ftretched out his hand and kiffed 
‘“‘ Hale, and faid he believed he meant him no harm.’’ The 
jury, in confequence, found a verdict of not guilty. 


Tuou au the iffue was different, the like exception had been 
found relevant in the older cafe of John Nicolfon 2, who 
alleged that his piece difcharged and killed in the Fad of a 

:  ftruggle, 

2 & Suftain the indi@ment relevant to, safer the pains libelled , but fuftain the 

“6 defence of cafual homicide, proponed for the pannel, and ‘temit,” te. De- 
cember 20. 1726. 


2 “ Finds both the |libel,and defence relevant, and remits the pannel to the 
* knowledge of an aflize upon both.” 


AGAINST THE PERSON. 


ftruggle, in which the deceafed was the aggreflor, and had in- 
vaded his perfon. A more extraordinary cafe, and which end- 
ed favourably for the pannel, was that of John Leper. This 
man,’ in his duty as town-officer, had apprehended a perfon 
and carried him’ prifoner to the caftle of Straven. On en- 
tering that building, which in fome parts was wafle and 
ruinous, thé prifoner had haftily run up ftairs before the 
pannel, who warned him of ‘his danger, and was following 
him with a candle to condud& him to his place of cuftody ; 
and in confequence, having miftaken the way, and paffed 
through a door which opened from the ftair-cafe, thesprifoner 
fell down from thence into a paved hall or court-yard, to the 
depth of more than twenty feet, and was killed. The 
Court found this defence relevant! , and the man was ac- 
quitted. Notice may alfo be taken of the cafe of William 
Bathgate, who being indicted for the murder of Andrew 
Wood, by throwing him to the ground and beating him, 
had this defence fuftained to him, that the fall happened in 
the courfe of’a wreftling bout for fport, and was only in- 
jurious to the deceafed, owing to his previous valetudinary 
condition 2. 

THESE 


t Interlocutor. “ Suftains the defences proponed for the pannel, vzz that the 
“ defuné being carried to the Caftle of Straven as prifoner, he went up ftairs be- 
“* fore the candle and the pannel, and that he was advertifed before he came to 
“ the firft door to beware of himfelf becaufe of danger, and that notwithftanding 
“ he went up the flair-and cafually fell over the fecond door of the ftair, rele- 
‘f vant to elide the dittay.” 


2 “ The Lords find the libel, as Ibelled, only relevant to infer an arfatrery pu- 
“ nifhment , and fuftained the defence pioponed for the pannel, ws that the 
“ throwing down libelled was only a wreftling out of no malice ot ill defign,, 
“ but only for diverfion, and that previoully thereto the defunct was valetudinary, 
“and fickly, and in a habit of {pitung blood, relevant to elide the hibel.” 
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Tuese cafes may ferve as ‘illuftrations of the aature of 
cafual honvicide ; that which happens without the a¢t of the 
killer’s will. Next of that fort of homicide, which though 
intended, is juftifiable ; and of. which the defcription feems 
to be, that it is committed in the neceflary profecution of 
that which the killer hath a right and 1s bound to do, 


~ 1. Tus is the fituation of the Judge, who pronounces the 
fentence of the law on the malefactor, in purfuance of his 
conviction of a capital offence, and of the -proper -officers, 
who fee that featence duly put to execution. For the per- 
fons who officiate in either of thefe capacities, have no 
choice nor will upon the matter, but are the mere organs 
of the law, whofe command they are neceflitated to obey. 
To enjoy the full benefit of this‘indemnity, the Judge muft 
however be fuch, whofe office gives him ‘cognizance of the 
offence which he has tried; and he muft have ptoceeded in 
the exercife of his powers, according to the known ‘gules 
of law, and the fettled order of his Court. A Sheriif, there- 
fore, who fhould condemn to death for tape or fire-raifing ; 
or any inferior judge who fhould prefume to hold procefs 
for treafon ; or any judge who fhould try for witchcraft, or 
fhould try for any capital offence without a jury ; would, in 
cafe of execution of his fentence, (if fuch a thing could 
happen), be guilty of a murder, fo much. the more blame- 
able only as proceeding under ‘colour and form of law. 
The fame would be his peril, who fhould try and condema 
for felony as Juftice of the Peace, on the notion of his 
name bejng in the commiflion, when in truth it is not there, 
nor had ever been. That thefe perfons have adted confcien- 
tioufly, and in the-belief of their refpective powers, is a plea, 
(how available foever in matters of patrimonial damage), 
: which 
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which though it fhould-even be true, the law cannot coun- 
tenance or pay regard to. The miftake was grofs and pal- 
pable ; the occafion called for the higheft circumfpec- 
tion; and he fhall therefore be judged as if he had witting- 
ly and malicioufly compaffed the death of the perfon who 
has fallen a victim to. his ignorance or precipitation. With 
all this, it is not however to be underftood, that every error 
of the judge with refped to the extent, or even the fubfift- 
ance of his commiflion, is equally inexcufable, and puts him 
in the fame hazard of his life. But with refpe& to fitua- 
tions of this character, which muft always be rare, and 
the. precife bounds of the allowance which the law will 
or ought to have of fuch irregularities; I fhall not un- 
dertake the arduous tafk of conducting the reader through 
fo dificult, and: hitherto unexplored a path, or of fupplying 
from my own lights, the defect of our records, which fut- 
nifh no materials towards the decifion of controverfies of 


fo delicate a kind. 


Wuar is true of the magiftrate in the ordinary cafe, 
is no lefs fo of the officer employed to execute the fentence ; 
who, to have the protection of the law, muft be the proper 
officer, to whom the execution of that fentence belongs, and 
has been committed. <A mob, for inftance, who break into 
the goal, and carry forth the capital convict and put him 
to death, are guilty of no lower crime than murder; though 
_to fave appearances, (but which only ferves to make the 
abufe the more remarkable) they proceed in this {cheme of 
vengeance'on the very day, and in the manner mentioned 
inthe doom. For in their hands it is not at all.an execu- 
tion of fentence, but an act of malicious and ‘outrageous 

Oo revenge 
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CHAP. VI. revenge on the individual, as well as an open contempt of 
the magiftrate, and of the eftablithed order of juftice. 
Cafe of Sen- 


tence exeeated «FARTHER, and which is not fo ftrong a cafe: If the warrant 

bya wrong Per. Of execution is addreffed to the magiftrates ofa burgh,. and 

soe they decline to executé the duty ; how wrong and how: pre- 
judicial foevecr fuch condué on their part, ftill no private per- 
fon, nor even any other magiftrate of that place or neigh- 
bourhood, fuch as a Juftice of the Peace, or the Sheriff of 
the county, can without his own peril interpofe, to take the 
duty of éxecution on himfelf.. Nay, it may even. be mam- 
tained to fall within the fame rule, though the fentence be 
executed at the proper time and place, and by the -ordinary 
magiftrate to whom in common courfe the dead warrant falls 
to be directed ; if he proceed'therein on fight only of the 
books of adjournal,'or on report of the clerk of Court, or on 
common fame and- notoriety, without fuch warrant actually 
made out and delivered to him. For this 1s a duty of that 
nature, which to be juftified in performing, a perfon muft 
be neceffitated to undertake 3.fo that he fhall not be held 
free of malice, if he is forward to offer himfelf to it, or 
ftep out of the ordinary courfe of form and bufinefs, to 
intermeddle with’or enquire about it. Somewhat. a-kin to 
this, and tobe judged:in the fame manner, is the cafe of a 
magiftrate, who proceeds of his own knowledge; and without 
a new warrant from the proper Court, to ‘execute a convict 
who has efcaped from goal, and is not recovered till. after 
the day appointed for-his execution; though certainly if 
the magiftrate appear to have acted confcientioufly, and in 
the thorough belief of his powers, his cafe may be a proper 
object of the interpofition of the royal mercy. : 


In 


A. GiA TAN Sit) uals He Pe ecu 


In condudting the execution, the magiftrate is in like 
manner to be guided by the terms of the fentence, and war- 
rant in purfuance thereof to him addrefled. That is to fay, 
any material and unneceflary variation from the warrant 
fhall bring the cafe to be the fame, as if the fufferer had not 
been under fentence of death. Thus if the magiftrate fhall 
burn a convict, whofe fentence is to be hanged upon a gib- 
bet; or, inftead of a public execution, if he have him ftrang- 
led privately in goal; or if he negligently let the day of 
execution pafs, and think to make amends by executing the 


convict on fome later day ; it feems clearly to be fuch a ho-_ 


micide, for which the offender fhall be anfwerable with his 
own life: feeing in all thefe inftances there is a wilful ya- 
riation in matters which are conditions of the fentence, 
and that his condudt herein thows a degree of malus animus, 
or criminal contempt and difregard, more or lefs, with re- 
fpect to the unfortunate objet of his unwarrantable pro- 
ceedings. 


Ir is no lefs neceflary to remark on the other fide, that this 
rigour is only fuitable to the ordinary cafe; where, if atten- 
tive, and in the due difpofition of mind, the magiftrate has it 
in his power to proceed accarding to the letter of his war- 
rant. Where this is not fo, and the obftacle is owing to the 
fault of others, not to that of the magiftrate himfelf, it were 
againit all reafon to judge him by the fame rules. Thus 
our fentence of death, by ordinary ftyle, dire@s the convict 
to be hanged upon a gidbet by the hands of the common execu- 
tioner, between the hours of two and four. But if the com- 
mon executioner fhall die, or run away, or refufe the duty 
when the day comes, and if the magiftrate fhall carry the 
fentence into effect by the hands of any other perfon, or 

002 even 
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even by his own hands, if he can find no one to undertake: 
the office,-is it to be thought that he is therefore guilty of 
murder ; or is he not rather commendable for thus hinder- 
ing the fentence of the law to be difappointed, which if delay- 
ed to be fulfilled for fo trivial a reafon, could not afterwards 
be at all put in execution? Or if a mob rife and pull down 
the gibbet, and the judgment fhall in confequence be car- 
ried into effect upon a tree, fign-poft, or the like, as nigh as 
can be found to the ordinary place of execution, and with 
as near regard as the circumftances of the cafe allow to the 


. terms of the fentence; ; or if the multitude fhall reicue the 


criminal, and keep him for a time in their own hands, fo 
that the precife-hour has paffed before the laft ftep of exe- 
cution; it feems that either this is no crime at all, (being 
done under the firm impreffion-of right and duty), or at the 
worft it is a mifdemeanour or irregularity, of a nature quite 
remote from the crime of homicide, and to which fome 
very moderate cenfure only can be applied. : 


2. NEXT in degree to thefe, which are of the higheft ne- 
cefity of any, is the cafe of that homicide which is com- 
mitted by a magiftrate, or on his order, in fuppreffion of 
a riotous aflembly. Now, with'refped to this matter, which 
fhall be confidered more at large under the head of riot, it 
is in this place only neceflary to obferve, that to maintain 
the King’s peace, and difperfe tumultuous convocations, and 
arreft the delinquents, is an undoubted and important part of 
the duty of every magiftrate within his bounds; and fuch, 
which if any one fhall altogether: decline, or be flack and 
flow to perform, he fhall not ftand acquitted of the public 
tru{t which is repofed-in him. . If, therefore, in his lawful 


and laudable exertions towards this end, he fhall be oppofed 
Qr 
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or refifted by the offenders, who will not defift, nor difperfe, 
nor fuffer themfelves to be apprehended, but make head 
againft the magiftrate and his pofe, and violently moleft 
and hinder him therein, certainly he may make good his 
purpofe by force, and at the hazard of thei lives ; fo he do 
not employ fuch means unneceflarily, nor before the proper 
feafon. This is the clear doctrine of the common law, 
founded in reafon and neceflity, and without which the ends 
of government cannot be anfwered, and to which, accord- 
ing to all-authorities 1, the declaration of the riot-act makes 
no addition; farther than as it raifes the bare continuance 
of the riotous affembly for a certain fpace into a capital fe- 
lony, and thus determines a particular feafon, after which 
the rioters are more inexcufable, and the magiftrate fhall be 
more to blame, if he fuffer the. diforder to continue. In 
like manner, though the time limited in that flatute be not 
expired, or though proclamation have not been made as 
there. directed; yet if the multitude proceed to outrageous 
acts of violence againft property or perfon, here alfo is the 
magiftrate not only entitled, but obliged to inteipofe in aid 
and protection of the individual, and to repel this unlawful 
force with force, without confideration of the confequence 
to the invaders. For this too was always the common law, 
and can never be conftrued to be taken away by thofe new 
provifions which have been made for the more effectual fup- 
preflion of tumults, and in enlargement of the ordinary 
powers of the magiftrate. The incidents of this fort which 
have happened. in Scotland, have been attended with fuch 
decifive circumftances in favour of the magiftrate, as has 
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t See Hale, vol. 1. p. 53. 293. 495-3 Hawkins, vol. x. c.28. No 14. ¢.65.. 
No. 11 ; Fofter, p. 270. No. 2.3; Blackftone, b. 4. c. 34: p. 179 18a, 
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hindered them to be made, in any one inftance, the fubjed 
of profecution againft hirn. 


3- Next of homicide committed by the officers of ju- 
ftice, or their affiftants, who are employed in the fearching 
for and taking, conveying, or fure-keeping of perfons char- 
ged with crimes. Upon this important article the doétrine 
of the law of England, feems by the concurrerice of all au- 
thorities to be fettled thus That the felon who refifts the 
officers of juftice having warrant, or called by hue and 
cry againft him by name, to hinder their taking him, or who 
being taken affaults them, or the goaler who keeps him, to 
make his efcape, may lawfully be killed; nay that the fame 
is even true of the felon who flies from execution of the 
criminal procefs, if he cannot be taken alive. This too fhall 
equally be the rule, though the perfon againft whom the 
warrant is, fhould truly be an innocent man; for he ought 
to yield himfelf to the juftice of his country, and anfwer 
to the charge that is on record again{ft him. Nor do I find 
that in this matter any diftin@ion is taken from the fort of 
weapon, mortal or not mortal, with which the refiftance or 
affault is made; but only the juft and falutary caution is 
added, that the flaughter be neceflary to the taking or re- 
covering of the perfon. In judging however of this necef- 
fity, itis not to be underftood that the officer of juftice, 
like a private man, is obliged to give back on the aflault 
or refiftance: on the contrary, his commiffion juftifies him 


in continually prefling forward to his object ?. 
| THESE 


1 Hale, vol i p. 481. 490.3 Fofter, p.270, 294, 242, 318.5 Hawkus, p. 79, 
o1., Blackft. b. 4. c.14. No. 2. Ss 


AGAINST THE PERSON. 


Test rules feem to be grounded in reafon and found 
policy ; in as much as they tend to the preventing of broi!s, 
and to exalt the authority of the law, as well as to protect 
the perfons of its minifters, and’ to infure the courfe of cri- 
minal juftice. But that the practice of Scotland fhall in all 
points be governed by the fame confiderations 3,and, in par- 
ticular, that it fhall make the fame allowance ‘in the cafe of 
the felon barely flying from the warrant that is out agamft 
him ; or in general, that our law has in this article attained 
to ihe fame maturity as that of England, cannot perhaps, 
upon the ftate of our records, be affirmed. Such precedents as 
they afford, are however, upon that fide of the queftion. 
One is the cafe of John Gillefpie and others, who were in- 
dicted for the murder of Major Menzies. The pannels were 
private perfons, difpatched on a verbal order of the magif- 
trates of Glafgow, in purfuit of Menzies, who a few hours 
before had committed a murder, and had fled. I[aving 
found him, they fired at and killed him, on his refufal to 
furrender, and preparation to refift them with a drawn fword 
m his hand; but before he had made a pafs or thruoft at 
any of the party. The Court found the defence relevant ; 
and the pannels had a verdidt in their favour. 


In this inftance, the refiftance was with a mortal weapon, 
and by a perfon who was charged with a capital offence. 
But it is {carcely to be thought that there is room for any 
fettled diftinction in law, to be taken from thefe, the aggra- 
vating circumfances of the fituation, That which in any 
cafe of refiftance to a criminal warrant juftifies the homi- 
cide, is the attempt, with probable fuccefs, to difappoint the 
courfe of public juftice, and the contemptuous défiance of 


the powers of the ftlate in this high and interefting part of 


public 
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public order. The neceflity which the officer hath Jain un. 
der to kill, is therefore, in every inftance, to be judged of on 
the whole circumftances of the fituation ; and to allow his 
privilege in regard only to criminals of the higheft degree, 
would be a pernicious, and indeed impracticable. diftinction, 
which would vilify, as well the law and the magiftrate, as 
the perfon and commiffion of the officer, with the very per- 
fons whom they are employed to overawe. 

THE cafe of Samuel Burch, tried in July 1748, feems here 
to be in point. This man was a fergeant in the recruiting 
fervice at Lanark. Where, happening to have a quarrel 
with one Ramage, an inhabitant of the place, the matter 
was carried before the magiftrate of the burgh, who found 
Ramage in the wrong, and partly for that reafon, but more 
on account of conteinpt of himfelf in the courfe of the en- 
quiry, gave warrant to commit him. A multitude affembled 
to refcue Ramage; and Burch with his party, was ordered to 
affift in conveying him to gaol. In the courfe of carrying 
him thither, and upon the fteps in front of the goal, the par- 
ty were aflaulted. Numbers of people prefled upon them, 
and the foldiers were ftruck with ftaves by Ramage as 
well as others; ftones alfo were thrown at them, and at 
length, a drummer was pulled down the fteps by the hair, 
to the giound; whereupon Burch drew his fword, and 
by threats and feigned pafles, difengaged his party for a 
time. The attack was, however, renewed in the fame fa- 
fhion; fome of the affailants, who had.got higher upon the 
fteps pufhing him down, while others, who were below, 
prefled him the other way. In this fituation, after ftriking 
eertain of them with the flat of his fword, he at length made 
a thruft at one Aitken and killed him. This was the amount 


of the proof: upon which the jury found it proved, that 
what 
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what he did “ was in felf-defence, and in the execution of HOMICIDE. 


“ his office.’ “The ftrength of his plea lay, however, in the 
circumftance of duty. For otherwife the danger of his per- 
fon was hardly to be reckoned of that imminent and pref- 
fing kind, which would have made a cafe of pure felf-de- 
fence to an individual, invaded in his ordinary bufinefs. 
The pannel was difmiffed from the bar. 


Tuis high privilege of the officer and his party, who are 
employed in the taking or conveying of a criminal, is al- 
ways to be received under the provifion that he is bearer of 
a lawful warrant; granted by one who has cognifance of 
that matter, allowable to be iffued on that occafion, and 
proceeded with by the officer and his party in due and 
reafonable manner. In any of which points, if there be 
a plain and grofs irregularity; as if the warrant is not 
figned, or is figned by one who is not a magiftrate for that 
diftrict, or does not bear the offender’s name, or if the 
officer has it not upon him at the time, or goes out of his 
bounds to execute it, or lays hold of a wrong perfon, or 
breaks up the door of a houfe in the night without demand 
of entry, or notice given of the warrant: In all thefe cafes, 
being no longer within the rule of his duty, he forfeits the 
privilege of his office in this particular, and cannot be 
fully ju/tified for any flaughter which enfues. Though, 
whether in every cafe of this defcription his guilt hall 
amount to murder, or fometimes only to fome lower fort of 
homicide, is a feparate and more difficult queftion; of 
which in its proper place, 


Ir feems however to be the more reafonable fentiment, 
that the officer fhall lofe his privilege in the cafe only of 
Pp fuch 
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fuch vices, which are in’ the immediate frame and texture 
of the warrant; and that he is not affeed by thofe more 
remote and extrinfic, and to him unknown and unfearchable 
irregularities, which have happened in the way of applying 
for the warrant, or in the proceedings which have been the 
grounds of obtaining it. <A fheriffofficer kills upon re- 
fiftance by a criminal, agaimft whom there is an Englith 
warrant, which the Sheriff has indorfed, in compliance with 
the ftatute in that behalf. It is afterwards found, that the 
firft wairant was not obtained in the due courfe of the law 
of England. Neverthelefs, the Sheriff and his officer fhall 
have a clear defence, being neither of them bound to know, 
nor entitled to enquire concerning the forms of iffuing an 
Englifh warrant ; but the one neceflitated to obey the com- 
mand of his fuperior, as the other is to comply with the re- 
guifition of the law, upon proof made to him of the verity 
ef the warrant, after the manner appointed by the ftatute. 
Or put the cafe, that the magiftrate is impofed on by calum- 
nious information, or, which is more unfavourable, that 
without any proper charge or information lodged with him, 
he on his own fufpicion, rathly, or even malicioufly, iffues 
warrant againft fuch a one by name, as accufed of a high 
crime. This will not hinder the killing of him to be law- 
ful, if he violently refift; for the officer can do no other 
than obey the order of the magiftrate; and it is therefore 
the duty of the party to fubmit to him therein, and feck his 
remedy in gourfe of law. 

On. all occafions where the officer would be juitified in 
killing the felon himfelf on his refiftance, ‘he fhall equally 
be juftified in killing thofe, (as in the cafe of Burch), who 
walfily take. part with the criminal, and by force obftruct 
gad dtay him im his purfuit. And what is true of the mini- 

fters 
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{ters of the law themfelves, feems to be no lefs fo of their 


concurrents, lawfully commanded to affift them; fo they 
may_be known for fuch to the party refifting, and are not 
chargeable with any precipitation or excefs in their ae 
ceedings. 


4. Toucnine the cafe of procefs or diligence of a civil 
nature; there are plain and fuficient reafons why the officer 
fhould not be allowed fo, broad a privilege, as for the execu- 
tion of criminal warrants, wherein not only is the public in- 
tereft concerned, but the party is under higher temptation to 
withdraw himfelf from the law. In England therefore, 
the rule with regard to any pure civil procefs, or procefs 
on account of trefpafs is, that the party cannot be killed in 
flying from it, but on his refiftance of it only 1. The 
doubt with us will not be, whether to go farther for pro- 
tection of the officer, but whether we will go fo far, and hold 
a meflenger to be juitifiable for fuch flaughter, as he necef- 
fartly doth towards the exécution of a poinding, caption, 
or other civil diligence to apprehend. The following feem 
to be the chief precedents upon this matter, though perhaps 
neither fo numerous, nor fo conclufive, as might be wifhed 
in fo interefting an article of the law. | 


Tue. firft is the cafe of James Gordon, meflenger, and 
eleven others his affiftants, indicted. for the murder ‘of Alex- 
ander Jack, whdin they had fhot in: ‘the execution of two 
captions againft him, one of which appears to have been 
a& caption of eater Their defence was twofeld. 
17, The danger of their lives ;. having been invaded with 

Epa . '” mottal 
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mortal weapons, fired upon, and purfued from place to 
place under night by a hoft of people. 2dly, Execution of 
their duty *; which laft was fuftained in thefe terms: ‘ Su- 
“ ftain the defence for James Gordon, meflenger, and_bis 
“ affiftants, (except as to the faid Mr Robert Keith of Len- 
“ tufh, in as far allenarly as concerns the arbitrary punith- 
ment underwritten), 7 execution of the caption produced, in 
thir terms, viz. that the faid James Gordon, meflenger, 
having his blafon difplayed, was by force of arms hinder- 
ed to enter the houfe of Longmay by the perfons within 
that houfe, and that they did threaten and menace the 
perfon of the meffenger, and his affiftants, in the terms 
libelled, or by words to that purpofe and effect ; and that 
“ Mr James White, or one or other of the perfons com- 

‘ plained 


6e 


t The pannel maintains his defence of deforcement to be good, “ becaufe the 
“ pannel coming to execute a caption, he was authorifed by them Mayefties au- 
* thority, and being attacked in the execution, was thereby warranted to keep 
* his poft and defend againft aggreflors ; and his being fo warranted, did allow to 
‘* him and his party a greater latitude of defence, efpecially when aggreffed un- 
“ der cloud of night by armed men, who attually firft fhot, than if he had beer 
“ firft ftated in the cafe of precife felf-defence, tanquam guilibet. And to al- 
“ lege that the meffenger findmg oppofition of refiftance at the houfe, fhould 
“ only have broke his wand, and protefted, and then might have infifted for his 
“ deforcement, as a diftin@t crime punifhable by confifcation, it 1s gratis didium ; 
“ and the meffenger was m optima fide to ftay and wait his time for making 
“ open doors, conform to the warrant of the letters.!” . 

The purfuer anfwered, “ That the defence founded on deforcement is noways 
“ relevant, feeing by our law deforcement 1s ane diftiné crime, and punithed 
“ with a diftin® punifhment, vzx. by confifcation of moveables, and by coming 
“ into the King’s will as to their lives. And therefore, although they had beer 
“ deforced, which is pofuiively dented ; yet all that in law could have been done 
“‘ is, that the meffenger thould have broke his wand of peace, and protefted for 
“ remeid of law; and therefore deforcement is noways relevant, unlefs that the 
“ meflenger and his affiftants had been sn pereculo vite, and could not otherwife 
have eicaped.” 3 
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« plained upon, did threaten to raife the country, with the 
« expreffions libelled, or words to that purpofe, and that 
“ fhortly thereafter the country did rife and befet and fur- 
« yound the meflenger and his affiftants, either in the houfe 
“ or without the houfe, the faid country people being arfa- 
“ ed with fwords, guns, or invafive weapons, and that be- 
“ fore the committing of the flaughter; relevant to elide the 
“ libel jimplictter quoad the meffenger and bis afiftants ; Len- 
“ tufh excepted as above.” This profecution was deferted 
by warrant from the Privy Council in November 1691. 


In the fame year, William Fife, meffenger in Paifley, and 
his affiftants, were indicted for the murder of Andrew Wil- 
fon, an infirm old man, who had come forth in order to 
re{cue his fon-in-law, one Peoch, their prifoner, taken upon 
caption!, This interlocutor was given on the defence and 
reply: “ As alfo, finds the defence, that William Fife, 
“* mefienger, and the other two pannels, his afliftants, had 

a beoch 


x In one place he pleads, “ That however the remedy mentioned in our fta- 
“ tutes, of breaking the wand of peace, may have been thought fuitable by the 
 Legiflature to that kind of deforcement that is carried on without invading 
“the meffenger with weapons offenfive , yet it is not to be fuppofed that the 
“ meaning of the law would be beyond the expreffion of it, to preclude the Go- 
** vernment and its minifters from the benefit of thofe remedies, which by thé 
“* principles and praétiques of all laws and nations of the world, is competent 
“upon a violent invading of authority in the perfon of the meflenger, who, as 
“ executor of the law, is the life of it.” 

In another place thus: “ That the authonty of the Government being the 
“ only thing in danger by fuch an attack upon a meffenger, the law warrants his 
 refifting {uch oppofitron in manner alleged for him, albeit his own perfon were 
in no danger, otherways the power that the meffenger 1s entrufted with would 
“ put him in no fpecial cafe from the reft of the heges ; to whom, de gure com- 
“ munt, the allegeance of felf-defence 1s always competent, albeit they have nei- 
“ ther Government nor authority to protect them.” 
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“Peoch their prifoner, by an execute caption, and that the 
“ defunct did by violence offer to refcue him, and did ac- 
“ tually draw a daiger upon William Fife, the pannel, in- 
“ vading him therewith, relevant to elide the libel /mpii- 
‘gviter.”’ It was found relevant to elide this defence, that 
the meflenger killed the deceafed at a time when he was 
refcuing his fon-in-law from a maftiff, which had thrown 
him to the ground. It appeared in evidence, that Fife had 
feverely wounded Wilfon with a fword, on his firft coming 
to the fpot and fhowing a difpofition to refift, and before 
his drawing of the dagger. His defence was found not 
proved, and he had fentence of death. 


Tux next cafe is that of Simpfon, and others, tri¢d in July 
17573 which had a more fortunate iflue for the pannels. 
The matter which gave occafion to the flaughter, was a 
warrant iflued by the Juftices of the Peace for Eaft Lothian, 
to apprehend and bring before them one George Wood, a 
loofe fellow, and a notorious poacher, with a view to his 
being fent off as a foldier, under authority of a ftatute 
of the time. The man was known to be of a hardy and 
defperate nature, and the conftable took affiftance of {ol- 
diers to his houfe. Where, when they had arrived, and had 
notified their errand to him, pofted as they were upon the 
ffeps and threfhold, he anfwered by difcharging a fowling- 
piece, loaded with ball, through the door. The foldiers 
now loaded their pieces at the conftable’s command, and 
ftanding afide from the door and the fleps, they fired 
into the houfe; one of which fhots taking an oblique di- 
rection, killed the man, ftanding in his fhirt, upon the 
hearth, in his own apartment. The pannels farther prov- 
ed, that Wood had formed the refolution not to be ta- 

ken 
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ken alive, and kept feveral pieces ready loaded in the houfe. 
There was uo {pecial interlocutor of the Court upon the de- 
fence, (for before this time the practice had ceafed of pro- 
nouncing any fuch) ; but the jury thought favourably of the 
cafe, and found a verdict for the pannels. 

A sprciaL relevancy had been found in a former, and 
very fimilar cafe, that of the Mafter of Elphinfton; where 
the party refifter did indeed furvive the injury, but received 
three wounds with a fword, of which he lingeréd for a time, 
in great danger of his life. The Mafter of Elphinfton was 
an officer in the fervice of the King, and had accompanied 
a conftable to the houfe of one Dick, to take him on a wars 
rant from the Juftices, as a proper perfon to be comprehend- 
ed under the ftatute, for a foldier. The perfons within re- 
fufed admittance, and fired on the party from the houfe ; 
whereupon the party broke in, and Dick was feverely wound- 
ed. “ The Lords find the libel againft the Mafter of El- 
“ phinfton as libelled, relevant to infer an arbitrary punith- 
“ ment; and fuftained the defence proponed for the Matter, 
“ that what he did was in affiftance of the conftable, to be 
“ aiding to him at that time in execution of his office, com- 
“ mitted to him by the act 7mo dune, anent recruiting his 
“ Majefty’s forces, tic. or feparatim, that what he did was 
“ in felf-defence, relevant to elide the libel, and repelled 
“ the other defences and replies.’? The jury found the h- 
bel not proved, and the pannel was affoilzied. 


Now it is to be obferved of all thefe cafes, that it is fome- 
thing more ample than the common plea of felf-defence, 
that is fuftained to abfolve the pannels ; neither dges any of 
the interlocutors make ufe of that term, nor require the peri- 
culum vite to exculpate. To have the benefit of felf-defence, 
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the pannel muft be able to fay that he has retired from the 
invader, and avoided the affault, as far as with fafety to 
himfelf he could; and that it was only out of neceflity he 
killed, when he was otherwife in iniminent and inftant dan- 
ger of his life. Now in no one of thefe cafes is it alleged 
for the pannel that he at all yielded or gave back ; and in any 
one of them, and more efpecially in the two laft, where a 
locked door was between the hoftile parties, he might at once 
have put his perfon in fecurity, by abandoning the object of 
his warrant, on the threats and preparation of refiftance. 
It is indeed evident, that to apply the common rule of felf- 
defence in this department, and confine the officers of the 
Jaw to the fame narrow path as ordinary men, would put 
them in continual hazard of obftruciion and deforcement, 
to the utter ruin of their authority and that of the law; 
till at laft, (as I find it expreffed in an old pleading‘), 
“ every man’s fword would become his own fufpenfion, 
“and the difcharge of his debt.’? Even the firing at the 
officer, or an affault on him with mortal weapons, could not, 
upon that principle, juftify him in the ufe of the like force, 
or in advancing to profecute his purpofe: For by the con- 
fent of all authorities, any fuch forward movement is fub- 
verfive of the pure plea of felf-defence. But an officer of 
the law, bearing: the lawful warrant of a magiftrate, has 
other confiderations to attend to before the fafety of the 
perfon who wrongfully oppofes him; other duties to fulfil be- 
fide thofe of mere humanity ; and muft therefore have the 
benefit of quite a different prefumption in his favour. If 
the party fly, he muft follow; if he refift, far from yielding, 
he muft ftand to and maintain his fervice; and in doing 

otherwife, 


2 Cafe of Mackintofh in 1673. 
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otherwife, he ig guilty, of a mif{demeanour, tending to weak- 
en the.authority. of the law, and unhinge the order of the 
State. If, therefore, he be reduced to the neceflity of ei- 
ther killing’the refifter or abandoning his warrant, the law 
cannot in juftice refufe to hold it fora flaughter done from 
conftraint of, his duty, and in nowife out of malice or re- 
fentment.., Nor does it weigh againft this view of the fi- 
tuation, that, in all inftances of perfonal diligence, the 
flaughter, inftead of fulfilling, defeats the object of the war- 
rant. For that which the Judge chiefly confiders in thefe 
queftions, is not fo much the carrying of the particular war- 
rant into effect, as the vindicating of the authority of law, 
and of the magiftrate, which would otherwife fall mto con- 
tempt.” And herein, as I conceive, lies one reafon why, in 
England, the perfon who flies from execution of a civil pro- 
cefs cannot be killed, though he who refifts it lawfully may. 
His flight may be the moft effectual difappointment of the 
warrant, even more fo than his refiftance. But in flying he 
does not difpute, he rather yields to and acknowledges, the 
authority of the mandate which is fent againft him. 


TuE rule feems therefore to be, (and this, as I conceive, 
is the meaning of what Mackenzie? has faid upon the 
fubject), that in like manner as one may kill in defence of 
one’s life, if one cannot otherwife fave it; fo an officer of the 
law may kill in defence of his ofhce and his warrant, if ne- 
ceflary it be to the doing of his duty, knd carrying his 
commiffion into effect. In judging however of this neceffity, 
and of the kind and degree of refiftance which fhaN be held 
to juftify on fuch an occafion, the rule, as far as can be Par 
thered from our records, and in itfcelf a falutary and rea- 
fonable rule, appeais to be,-that none is held fufficient, 
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which does not carry evidence with it to the officer,’ that 
his life fhall come to be in hazard, if he fhall perfift in the exe- 
cution of his warrant. According to any light with which 
the practice of paft times fupplies us; the dread‘of a wreftling- 
bout or ftruggle, or even of a beating and bruifing, in the 
profecution of the fervice, fhall not be held a relevant de- 
fence; nor indeed any thing fhort of the preparation of 
lethal weapons againft the officer, or of fuch a power and 
force, as, in the whole circumftances of tthe cafe, plainly 
inform him, that but with the peril of his life he can- 
not advance to do his duty. The difference, therefore, be- 
tween the cafe of the officer and of an ordinary man lies 
here. An individual, to juftify his killing of the invader, 
muft be in actual and inftant danger of his own life as at 
the moment of killing, and fo fituated, that unlefs by facri- 
ficing the invader, he has no means of efcaping alive. But 
the officer fhall be acquitted, if, at the time of killing, that 
danger be in near and manifef, preparation for him, fo as in 
reafon to convince him that he /ball come to be in danger of his 
dife, in the farther profecution of his duty, and although, 
by deferting the fervice, he might at once put an end to the 
hazard. A meflenger, for inftance, bearer of a caption, if, on 
coming to the houfe, he find a poffe of the debtor’s friends 
pofted at the door with drawn fwords, and refolute to 
oppofe his entry, may juftify the advancing and firing up- 
on them, though no thruft have yet been made at him,, 
and before coming within reach of their weapons ; for his 
life and theirs are not, in thefe circumftances, of equal 
walue to the law, nor is he obliged to expofe himfelf fo far 
on their account !. . 
| 5» ANOTHER 


t’ Matkenzie (Tit Munder, No. 19.) quotes the cafe of Macintofh and Fle- 
ming, as a decifion on the power of meffengers, when refilted wathout the ule of 
arms, 
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5. Anoruer article, which will require our attention, is 
the nature of a foldier’s privilege, when oppofed or affault- 
ed in execution of his duty. Now, this may feem to be en- 
titled to at leaft as liberal a conftruCtion as that of any ofhicer 
of the law, on account of the nature of the man’s employ- 
ment ; maintained as he is by the State, for the very -pur- 
pofe of repreffing the diforderly, and being trained there- 
in to contempt and refiftance of all invafion, and more- 
over being himfelf liable in high pains for difobedience or 

Odea neglect 


arms. But although that topic is difcuffed, along with others, in a very full de- 
bate, it does not feem to be decided by the interlocutor, which only finds that the 
Abel was relevant, notwithftanding the meffenger’s executton bearing the pannel 
Fleming to have been a witnefs to the caption. The meffenger was not himfelf 
under trial, and the allegation againft the pannels was, that they, out of the pre- 
fence of the meffenger, and after he had gone off, without fhowing or attempting 
to execute the caption, aflaulted and killed the perfon againft whom the caption 
was, as alfo his brother, afte: the other had been flan Farther, this was alleged 
to be done while’ thefe two perfons were flying, and were purfued by 4x or leven. 

Another cafe to which reference has often been meade, 1s that of Archibald 
Beath, June.14. 1672. The Lords of Privy Council had :ffued a proclamation, 
authorifing the heges to hinder the importation of Infh vittnal, and to feize the 
fame on any attempt to land it. A boat, loaded with Irth vidtual, had come to 
Lamlafh in Arran, where Mr Beath, a clergyman, and a number of other perfons, 
armed, ferzed and took poffeffion ‘of st. Afterwards, in the abfence of Beath, 
the'crew recovered it from certain of the party with whom 1t was lef in charge, 
and fet fail to make their efcape. Beath and his armed party 1n another boat 
purfued, and, on refufal to furrender, fired, and killed two of the crew. Now in 
thas there was a plain precipitation and excefs It was the ufe of fire arms againft 
a perty who were not armed, and’ flying, and who are neither alleg.d nor proved 
to have offered any violence to Beath’s party, but only to have threatened to run 
down his boat: Not to mention that it migt well be doubted whet'.er the pro- 
clumation meant to authorife a ferzue by force of arms, or only crvrhiter by mae 
orderly means. The Court repelled his detences, and the jury found him guilty, 
but the royal mercy interpofed. ‘Ihe proof in the cafe 1s hort, and only efta- 
bliihes the fits of fhooting and killing, without any of the alleged circumftances,, 
Ptior ©1 concomitant. 
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| neglect of order’, and even for any common ‘regard.of his 


own fafety in the execation of them.. All which. confide- 

_ rations, as they ferve to feparate the foldier from the maf 
of ordinary citizens, and to nourifh a peciliar .chara@er in: 
him, and a higher jealoufy of difgrace or affront, (without 
which he were unfit for the duties of his profeffion) ; fo do 
they in juftice require a higher allowance of his forward- 
nefs in the maintaining of his fervice, whatfoever it: is for 
the time, and are withal a warning to every one, not to 
moleft or méddle with him therein. 

THE precife boundaries of this allowance, [ fhall not at- 
tempt, (indeed I fhould be loath if I could), to define. This, 
however, in a general way, the judgments of the Court 
enable me to fay, that an invafion with mortal ‘weapons, or 
an actual and inftant danger of death, is not neceflary to 

entitle the foldier to ufe the arms which the State has given 
him; and therefore given him, that he and his duty may be 
fecure, and-in no danger of furprife, or material hinder- 
ance. In putting them into his hands, it is the intention of 
the State, and of the law, that in every cafe he fhall keep 
them fafe, and his perfon in condition to ufe them with ef- 
fect; and that on any pott or ftation which is afligned him, 
he fhall maintain it furely, not only againft actual capture 
of his arms, but againft any confiderable rifk of fuch a mif- 
fortune. Which if he actually fuffers by the lofs of them, 
or if he fhall quit his ftation without being felievéd, he is 
liable to death by the mutiny-a¢t, which is an annual ftatute, 
and part of the fyftem of our law. Not only, therefore, 
the hoftile invafion of his perfon with arms, but any violent 
attack upon him with other weapons, or any outrageous and 
alarming tumult raifed againft him, when at his poft or in 


his duty, authorifes him to be active in repelling it, and 
| fhall 
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fhall indemnify him for any flaughter that eufues. Not 
that he can be juftified (no one cam be of this opinion) for 
mortally refenting a flight indignity, or for quelling every 
jnfignificant difturbance with force.of arms; but this only, 
that ‘being invaded im his duty, he fhalt be, juftified by a 
much Iower violence and interference, than would be ne- 
ceflary to excufe another man. The following are among 
the cafes, which may bé mentioned in evidence of this ex- 
pofition of the law. — . 


On the 3d of Anguft 1692, Captain John Wallace was in- 
dicted for thy murder of three boys, and the wounding of 
feveral others,-by ordering his company to fire upon a crowd 
of people‘in the ftreet. The pannel anfwered, that he had 
orders from the Privy Council to keep guard with his com- 
pany, atthe Abbey of Holyroodhoufe; that there had for fome 
days been tumults im the city, and the rabble had threaten- 
ed mifchief to his guard, and to the building; and that at 
length, on the day libelled, they aflembled in numbers, fome 
of them with arms, and came down to his poft, where 
(but without ufing mortal weapons) they beat his centinels § 
and that though? warned they perfifted to advance againft 
his company 3° whereupon, to maintain his poft, he gave or- 
ders to fire.. The firft part of this defence, relative to the 
conf{piracy and threats of mifchief, was found relevant to 
reftrict the libel to an arbitrary pain, and the actual aflault, 
to elide the charge fimplicitert, The libel was found not 

proved, 


t Interlocutot: “* And finds this defence, that on the Sabbath night, or fhort- 

** ly before, a rabble did meet in feveral places 1n great numbers, and that feve- 
“ rals of them did declare to John Paterfon, their refolution to trouble the pan- 
“nel and his guaird, and to pillage the Abbay, relevant to reftuiét to an a1 bira- 
“e ry 
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proved, and the peculeetion proved ; and ae Wallace 
was difmified from the bar. 


\ 


In this cafe there fad been arms. among the rabble; 
though it is not faid that any ufe was made of them, before 
the order was given to fire. But in the cafe of William 
Hunt, dragoon, the invaders were not provided with any war- 
like weapons. This man.,was indicted for the murder of 
Henry Macmillan, committed on the ftreet of Dalkeith, by. 
a violent blow given him on the head with a clubbed muf- 
quet from behind ; whereby the mufquet was broken, and 
the man fo hurt, that he died on the fucceeding day. He 
pleaded, that the deceafed was one of: a rabble upon the 
ftreet who had infulted, abufed, and beaten down certain of | 
the foldiers ; and that on this occafion the guard, of which 
Hunt was one, being ordered to relieve them,.and an attack 
being made on them with poles, clubs, fhovels, and other the 
like hafty weapons, he killed Macmillan in the execution of 
this duty. In thefe terms the defence was found relevant 
to afloilzie ; and at the fame time this other defence, that the 
flaughter was committed zz riga, of which the deceafed 
was himfelf the author, was found.only: relevant, to Hunt, as 
ay ordinary UNE to reflrict the libel:to an arbitrary 

ie _. punifhment. 


“ ry punifhment ; and finds, that. the following defence, that the faid rabble 
“ did, ina tumultuous manner, come down the Canongite with fwords snd fyre 
“ atms, and did beat fome of the pannell’s centinalls ; and that being defyred to 
“ ftand, they notwithftanding advanced fo near, that the pannell could {peak to 
“ them, and after he had defyred them to remove, or be at their hazard, they 
“ notwathftanding thereof, fill perfilted to advance, relevant to elide that part of 
“ the lybel fimplicster.” fngut 4s 14s a 


( 
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ponifhment *, The jury ‘found'a fpecial verdiét, which ‘did 
not eftablifh that Hunt was the perfon’who ftruck the de- 
ceafed; and he was therefore affoilzied. 
A THIRD, and no’'lefs appofite cafe, is that of John. Will- 
houfe, fergeant, Thomas Turner, ‘Thomas Frafer, ‘and-John 
Muircock, private foldiers, indicted for the murder 6f Chrif- 
tian Greig and George Thomfon, two'of a multitude, upon 
whom they had fired. The cafe was thus. The pannels, a- 
long with one foldier more, tad been called out for protection 
‘of a cargo of contraband -fpirits; which was already in the 
hands of the revenue-officer, who had impreffed the King’s 
mark upon the cafks. While pofted at the houfe where the 
- cafks lay, and in the abfence (as fat as appears) of the re- 
venue-officer, the foldiers were aflaulted by a mob of men 
and women, who with f{tones, clubs, and the like, broke in 
upon the party ; and among other injuries beat down one of 
the foldiers to the ground with a plough-paddle, took pof- 
feffion of his mufquet, and abufed his perfon, while lying 
on the ground. In thefe circumftances the fergeant, with- 
out retiring into the houfe, gave orders to-his paity to fire ; 
and two perfons were killed. The Court found the defence 
; relevant. 


x “ And find this defence, viz. That there being a tumult at Dalkeith, in 
which fome of the dragoons were maltreated or trodden down, and the pannel 
being upon the guard under duty at the tume, was cdminanded out for quelling 
the mob or tumult, and relieving the dragoons , and that the defunct having 
been in the rabble and tumult which attacked the party of the guard com- 
manded out, or any of them, before the ftroack was given, relevant to affuilzte 
** the pannel_/; tmplrciter, and elide the libel, and feparatzm, found that the flroack 
being given zz riva or a tumult, where the defun& was author of the tumult 
or mxa himfelf; or that the flroack was given in detence o: the pannel, or any 
of his fellow foldiers; when attacked, relevant to reftrict the libel to an arbitra- 
ry punifhment.” va 
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releyant?: The j jury. Aad the prcuiration proyed; and the 
pannels were affoilzigd, .. iy ee en one 


A mone noted cafe ate any of cle owing. to the differ- 
ent opinion which was entertained of it in the . fupreme 
and ipferior Courts, is ‘that of Macadam and Long, 4 Cor. 


‘poral and private foldier, tried ‘in, the Court pf Admiralty, 


on the 25th September 1735,. for the murder of Hugh Fra- 
fer, younger of Belnayn. According to their defence, the 
occafjon of the flaughter was. as: follows. They. were quar- 
tered at Invernefs, and, were called by the revenue- -officer, 
to go on board the; cuftomhoufe hoat, to aftitt him in his 
duty. They were ten-men in all-in the- -boat, of whom five 
were armed; and in the courfe of their expedition they 
came up a a, boat, in which, was Frafer and other ten 
perfons: more, with a cargo of finuggled goods on board; 

but excepting: ongy. who,-had a piftal, all of them provided 
with cudgels only. Words enfued between the parties ; 3 and 
Frafer, followed by four more, one of them bearing a piftol, 
leaped into:the cuftomhoufe sboat, and invaded the officer 
and his affiftants. The,oficer was knocked down, and his 
blunderbufs thrown into the fea, the foldiers, arms, were 
feized, and attempted to be wretted from them ; : and the 
men themfelves, i in the {cuffle, were thrown down ;-in which 
fituation 


; ; ] ' 

1 Lords find the:faid pannels, on any of them, having, time and place libel- 
“ Jed, killed Chriflian Grerg and, George: Thomfon, or either of them, or their 
“ being astand part thereof, relévant to anfer the pains of law , but for elerding 
© thereof, fultain this defence, that the faid_panne}s were, adtusfly for foe tyme 
“. in thé pofléffion of .cuflody of certam gonds, feized by Daniel Macaula, who 
“called them to hisaffrftance, Ay were theieafter atjacked by a mob throwing 
4 ftones,-and armed with other offenfiye weapons, and that fome of the fad mob 
s-did forzey difaray, on.deat ane of the foldicrs, before the pagnds did fire Near 


“ fhots, whereby the deceafeds were flain.” Pe 
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{tuation one or other of them thruft at Frafer with his bay- 
onet, and killed him. On this narrative, a double plea was 
fet up for the pannels: that they killed upon icfiftance in 
execution of their duty; at leaft that they killed in felf-de- 
fence, being in danger of their lives. The Judge-Admuiral fut 
tained the plea of felf-defence', and repelled the other; and 
the pannels were in confequence faund guilty, and condem- 
ned to die; the jury being of opinion, “ that the killing 
“ of the faid Hugh Frafer was not in the neceflary de- 
“ fence of their lives.’”? Now, on review in the Court of 
Jufticiary, this fentence was fufpended, and for the reafon 
announced in thefe words: “ Fand, that the faid Judge hath 
“ committed iniquity in reftri@ing the defences proponed 
“ for the fufpenders to the neceflary defence of their lives, 
and repelling the other defences proponed for them; and 
“ therefore the faid Lord Juftice-Clerk and Lords Commif- 
 fioners of Jufticiary did fufpend the interloquitor on the 
“ relevancy, verdict returned by the aflize, and fentence of 
“ death pronounced by the faid Judge, with all that had fol- 
“ lowed, or might follow thereon, fmpiciter.’’ Onthe 20th of 
the fame month, in purfuance of their petition, and the Lord 
Advocate’s confent, the pannels were dif{charged from cuf- 
tody, upon caution found to anfwer to any charge which 
might be brought againft them. But they were not again 
indicted. 

THERE are two precedents more, worthy to be obfer- 
ved; the cafe of Henry Hawkins, July 17. 24. 1769, and 
the cafe of Macfarlane and Firmin, February 4.1788. Haw- 

Rar kins 


1 © And fultains the defence of felf-defence proponed by the pannéls, that the 
“ killing of the faid Hugh Frafer by the pannels, or cithur of them, was in the 
“ neceflary defence of their lives, and repels the whole other defences proponed 
* for the pannels,” 
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kins was on guard with his party, as corporal, at the 
guard-houfe of Glafgow, where a rabble attacked them with 
ftaves and ftones, and after hurting feveral of the party, at 
length beat down and cut Hawkins; who therefore drew his 
bayonet and flew Hyndman, a butcher, the perfon who had 
beat him down. The jury found him not guilty ; in which 
they had the approbation of the Court. 


Tuere was the like concurrence of opinion in the cafe of © 
Macfarlane and Firmin, which was this. Macfarlane was 
an ofhcer of excife, and had carried Firmin, a corporal of 
the 39th regiment of foot, and his party along with him, by 
water, to a village named Denoon in Ayrfhire, there to 
feize certain unlicenced ftills. This purpofe they fo far ac- 
complifhed, as to depofit one ftill in their boat, under the 
care of one only of the boatmen, who kad been left there in 
the charge of it. By this time the village was alarmed ; 
and the inhabitants rifing againft them in numbers, as they 
were proceeding in their fearch, aflailed them with ftones, 
and compelled them to defert the fervice, and retire towards 
the beach. Meanwhile, one Kennedy, the man whofe ftill 
had been feized, was at the boat-before them; leaped into 
it, knocked down the boatman, and was proceeding, with 
all fpeed, to put off from fhore. At this moment, Firmin, 
obferving that the populace ftill continued to prefs them to- 
wards the water, and that in this way only they could re- 
tire in fafety, took aim at Kennedy from fome diftance, and 
fired and killed him; and thus they made good their feizure 
and their retreat. At calling the libel againft thefe pan- 
nels, the Lord Advocate reftricted it to a charge of culpable 
homicide only. But the jury were of opinion that the flaugh- 

“ ter 
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ter was inculpable, and found a verdict of not guilty in fa- 
vour of both the pannels. 


Last of all, notice fhall be taken of the cafe of Wood- 


weft, a foldier of the 37th regiment of foot, tried at Glaf- 


gow, before the Lords Juftice-Clerk and Henderland, in 
April 1792. This man was upon duty as centinel at the 
goal of Glafgow. <A brawl had taken place upon the ftreet, 
hard by his poft, between certain ftriplings on the one part, 
and two foldiers and a woman on the other, who being mo- 
lefted, and pelted with ftones, took refuge in a fort of entry 
or paflage, behind his poft. In this fituation the rabble, many 
~ of whom were boys, but came to be mingled with grown men, 
continued to throw ftones, and to threaten them with vio- 
lence, they alfo infifted with the centinel either to turn ont 
the foldiers and the woman from their place of refuge, or 
to let the populace come upon his poft, and pafs his centry- 
box, and execute their will on the objects of their difplea- 
fure. The centinel refufed to do either; and then they 
began to annoy him in the fame fafhion with ftones and 
mud ; abufing him likewife with foul names, and preffing 
clofe in upon his poft. He, in return, advifed them to keep 
off, and warned them that he fhould be obliged to fire, if 
they perfifted. The throwing of ftones continued however 
for fome minutes, notwithftanding that, in the courfe of this 
time, he endeavoured to deter them, by making preparation, 
as if to charge them with his arms. At laft, when many 
of the rabble had preffed fo clofe upon him as to be within 
a mufquet’s length, he made ready, and, after waiting a 
moment, fired. The fhot took place and killed a boy. It 
appeared upon the trial, that though feveral ftones had 
hit his arms, the man himfelf had never been ftruck, nor 
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CHAP. VI. his perfon in any degree been injured. But on the other 
hand, it was given in evidence, that it was part of the orders 
of every centinel to keep his poft clear, and his perfon free 
of all rifk of furprife, or of feizure of his arms; as alfo to quell 
every manner of difturbance raifed againft him on his poft, 
and to protect any perfon, who fhould take refuge there in 
a fituation of diftrefs. The Judges were agreed, that though 
the term might not appear in our proceedings, yet the thing 
itfclf of yuftifiable homicide yas well known in the law of 
Scotland; and that the cafe of’ a centinel who kills in de- 
fence of his poft, where he is unlawfully and without pro- 
vocation aflaulted; and which he cannot leave without or- 
ders, is a cafe of that defcription. The pannel had a ver- 
dict of not guilty, and was difmiffed fimpliciter from the bar. 


Cafe of Captam I anfwer to thefe numerous and uniform precedents, re- 
Porteous. 

ference may perhaps be made to the noted cafe of Captain 

Porteous, tried on the roth July 1736. The general outline 

of this cafe is well known. That he, being Captain of the 

city guard of Edinburgh, and having in that capacity to at- 

~ tend the execution of one Wilfon a fmiuggler, who was fa- 

voured by the people ; and a tumult being raifed after the 

man had hung on the gibbet for fome time, with the view, 

as was fuppofed, of cutting down the body and taking pof- 

feflion of it, in order to ufe means for its revival ; and in 

the courfe of this attempt the city guard being affaulted 

with {tones ; he, Porteous, gave orders to his men to fire, 

and alfo fired himfelf among the people; whereby feventeen 

perfons were killed or wounded. ‘The jury found a fpecial 

verdict in thefe words~ “ Find it proven, that the faid John 

‘* Porteous, pannel, fired a gun among the people affembled at 

“ the place of execution, and time libelled. As alfo, that he 

“cc gave 
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“ gave orders. to the foldiers under his command to fire, 
¢ and upon his and their fo firing, the perfons mentioned in 
“ the indi@ment were killed and wounded. And find it 
‘* proven, that the pannel and his guard were, attacked and 
“ beat by feveral.ftones of-a confiderable bienels thrown 
“ amongft them by the multitude ; whereby feveral of the 
“ foldiers were bruifed and wounded.’? Upon this verdict 
Porteous had fentence of death. On application to the 
Crown, execution was ordered to be refpited; and it was 
believed that this order might probably be the fore-runner 
of a pardon. But fuch was the rage excited among the 
populace by the profpe@ of his efcaping the punifhment 
which they thought due to his crime, that joining in a vaft, 
yet well concerted -tumult, they for the time made them- 
felyes mafters of the city ; and having broken into the goal, 
conveyed their victim from thence to the common place of 
execution, where they facrificed him to their revenge, with 
many circumftances of outrage and cruelty. 


Bur between the cafe of Porteous, and any of the pre- 
cedents which have been cited on the other fide, there is 
this material circumftance of diftinction ; that the aflembly 
on which the flaughter was committed, was not an illegal 
and criminal, but a lawful, and (as it muft be same ® 
even laudable aflembly, in which by far the greater part of 
. the perfons prefent were innocently and propeily met, and 
neither in truth were, nor could in law be held, participant 


of the evil purpofes of thofe among them, who came there - 


with intent to refcue the convict. Now to ju/ify the firing, 
upon a multitude of this defcription, would have required 
higher provocation than that which is mentioncd im the vere 
dict, and far more favourable circumftances of delay, warning, 

and. 
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and forbearance, than -were neceflary in any of the othet 
cafes, or than this unfortunate. pannel could allege. The 
tumult had not been of long continuance, at the time when 
he gave order to fire; and this he did without authority 
from the magiftrates of the place, who were at hand to be 
confulted on the occafion. Neither does it appear that he 
ever warned the people to defift, or gave notice of his 
intention to fire, or allowed time for the peaceable and 
well difpofed to withdraw themfelves from the danger. The 
fire too was not directed to that quarter only, from which 
the ftones were thrown; and ftepping out of his proper duty, 
Porteous acted the part of a private foldier, and was him- 
felf the firft to difcharge his piece. Certainly, in thefe cir- 
cumftances his condué& could not be fully ju/fified. Whether 
his offence might not properly have been referred to fome 
of the lower fpecies of homicide, if the jury, in their ver- 
did, had ftated all thofe favourable circumftances for the 
pannel which the proof warranted +; nay whether there was 
not even room for this conftruG@ion upon the verdié as re- 
turned; and whether, upon the whole cafe, there might not 
be juft caufe for interpofition of the royal mercy, to mitigate 

the 


t It was admitted on the part of the Crown, that the magiftrates, in the fear of 
arefcue, had given orders to the guard to load, before proceeding to take charge 
of the convict; and that a body of the King’s forces had been called into the city, 
and affurance given them of permiffion to fire, 1f they were attacked, Farther, it 
feems to be proved, that before the order to fire, the convict’s body was actually 
cut down by the mob, that the guard were preffed upon and thrown into difors 
der, that the executioner was cut in the face with a ftone, to the effufion of his 
blood , that a drummer was cut in the head to the effufion of his blood, and his 
drum beaten to pieces in the fame way; that a foldier of the guard had his 
fhoulder-blade broken; and that the pannel himfelf was ftruck with a ftone, be- 
fore he fired. The verdict does not ftate any of thefe things, and the Court could 
not confider them. But even upon what is found by the verdié, it has not to 
every peifon feemed clear, that the cafe fell to be conftrued a cafe of murder. 
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the fentence, are different queftions ; and perhaps are not fo 
clear againft theefiifferer as one would wifh them to have been. 


Peruaps, reference may alfo be made to the cafe of Sa- 
muel Mathews, tried in Auguft and September 1721, for the 
murder of Thomas Boyd. Mathews was one of a fergeant’s 
party of twelve, who had orders to patrole the ftreets of 
Edinburgh, on account of tumults, which were apprehended 
at the time. At the port of the city, called the Netherbow, 
and in a lane adjacent, (Leith-wynd), the party had met 
with abufe of words and other annoyance: Jt was even al- 
leged, (but the proof of this entirely failed), that a fhot was 
fired at them from among a rabble within the gate and city- 
wall, In return, Mathews and other two fired without or- 
ders, and Thomas Boyd was killed. His defences were re- 


pelled, and the jury found him guilty; but fentence was- 


prevented by a pardon. That which feems chiefly to have 
weighed in this cafe, was the circumftance of firing without 
orders from the commanding officer, and indeed againft his 
injunction. For it was ftated, and appears to have been 
true, that when certain of the men levelled, the fergeant 
ftruck up their pieces, and led off the party into another 
ftreet, (the Canongate); upon which Mathews and two 
more broke their rank, and turning towards the port, di- 
rected their fire that way. 


Yet, though it may be generally, it is not without ex- 
ception true, that a foldier can only be juftified for that 
flaughter, which he does upon the order of his fuperior offi- 
cer; for it may happen him to be beaten down, and to be 
in inftant danger of lofing his arms, before his officer can 
interpole, either to affift or dire him, In like manner, it 
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CHAP. VI. is generally true that an officer and his party, called to af- 
fift the civil magiftrate in the quelling of a tumult, muft 
wait his orders to act againft the rioters, and fhall not be ex- 
cufed, how great foever the commotion, if they proceed with- 
out that authority. Yet, if befide perfifting in the original 
purpofe of mifchief,(as to which, until the magiftrate autho- 
rife them, the foldiers are but as fo many individuals), the of- 
fenders fhall proceed to affault, and outrageoufly to abufe the 
foldiers themfelves, fo as to put them in plain hazard of being 
driven from their poft, or of lofing their arms, or being dif- 
abled for the fervice; certainly, as men and as foldiers, they 
have right to defend themfelves from thefe injuries, with- 
out leave of the magiftrate, who is blameable that he does 
not permit them. Being brought thither at his inftance, 
the whole party are here in the fame fituation as-a cen- 
tinel, and cannot retire until he difmifs them; neither, 
any more than the centinel, are they to remain there, to 
be made prifoneis, or to be maimed and difabled. In 
cafe of attack made on them on any other occafion, and 
when under command of their own officers only, this 
would be their undoubted right; and certainly it is not 
the lefs fo, that they are here attending in aid of the ma- 
giftrate, who owes: protection to them equally as to the 
ref{t of his Majefty’s fubjects, and the more to them, as they 
have been brought by his act into this fituation of danger. 
It 1s to be obferved, that neither in the cafe of Willhoufe, nor 
of Macadam and Long, was there any order on the part cf 
the revenue-officer, to repel the attack by force. 


Homicide by 6. THe officers of revenue form another cla{s of per- 
eal fons, whofe fituation, for reafons of the fame kind as that 
of the officers of juftice, demands allowance of peculiar 

powers towards the deterring and oyercoming of that 

refiftance, 
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refiftance,' to’ which, from the nature of their. duty, pian 


the “lawlefs’ character of thofe againft’ whom they have 
to att, they are, perhaps, more expofed than any other of 
the fervants of the State. Their duty is, withal, of great 
importance: to the public, to be performed with activity and 
zeal, and cannot be done with effec, unlefs inftant advan- 
tage be taken of the opportunities of feizure, as they hap- 
pen; befides, that the perfons who oppofe them therein are 
criminals, not only in the oppofition which they make, but 
in the very act which they endeavour to protect by this re- 
fiftance. In juftice, therefore, to the men, the Legiflature 
has made provifion towards the better protection of their 
perfons, and appointed very high pains -for fuch who fhall 
moleft, oppofe, or hinder them, in their office. And thence, 
at common law, would ‘refult a correfponding privilege in 
them, inftantly to quell fuch refiftance by the neceflary 
means, and make good their fervice at the hazard of the op- 
pofer 2, But that which would have been implied at common 
law, has not been trufted to this fecurity, but is declared by 
exprefs claufe in the ftatute, gth of Geo. II. c. 35. which 

Sf i authoriles 


t The offences of this'clafs are treated in the chapter which relates to thofe 


crimes that are injurious to trade. 


2 On the 15th March 1784, Alexander Reid, excife-officer, was indict d for 
murder, and pleaded two defences. x. Exercife of duty, being invaded when con- 
veying goods which he had feized. 2. Defence of his own life, which was in 
danger. The verdict was not guilty But as the depolitions are not in the re- 
cord, I cannot fay upon which of thefe giounds the acquittal proceeded, 

Gilbeit White, indi@ted for muider, July 2. 29. 1776, pleaded, that he was re- 
fifted and affaulted in an attempt to feize run goods, Whe antes locutor was in ' 
the ordinary geueral ftyle. The verdict was ust proves. it appears fiom the 
depofitions in the 1ecord, that the pannel and another, armed with fwords, were 
oppofed to four fmugglers, fome of them bearing ftaffs, and that White was 
beaten, and alfo cut in the hand, in attempting to make the feizure, 
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authorifes the officers of cuftoms, or excife, and their affif- 
tants, when refifted im the fearching for or feizing of goods, 
by perfons who are pafling with the fame, armed with of- 
fenfive weapons, “f to oppofe force to force, and to endea- 
“‘ vour by the fame methods that are violently ufed. againft 
“‘ them, and by which their lives are.endangered, to defend 
“ themfelves, and execute the duty of their office:’’?: In 
doing which, if any-perfon fhall be killed, and the officer or 
his affiftant fhall be profecuted, he may plead the benefit of 
the ftatute. In truth, this direétion is nothing more than 
declaratory of the powers which arife to the officer yz jurzs, 
(and onthe fame principle as already explained in the cafe of 
the officers. of juftice), from the command of the law to him 
to make the feizure. For if the finuggler oppofe him there- 
in with mortal or offenfive weapons, whereby the officer 
foall come to be in danger of his life, if, as by the law en- 
couraged, and in duty bound, he hall advance and perfift 
to make his feizure; he muft needs have right to quell this re- 
bellion by employment of: the neceflary means, and cannot 
be anfwerable for any- mifchief that enfues. This ftatute is 
virtually confirmed by a later one, that of the 24th Geo. III. 
c. 47. which has made it punifhable with death, to wound, 
or even to fhoot at, any officer of the navy, cuftoms, or ex- 
cife, (or his affiftants), acting in the execution of his duty. 
It follows, that the officer, in fuch a cafe, who has thus a ca- 
pital felony committed againft his perfon, has right to per- 
fift, at the utmoft peril of the criminal, in the profecution of 
his lawful object. | 


Besipe thefe, which are cafes of refiftance by perfons 
who are in the act of {fmugglig, there are many other fi- 
; tuations 
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tuations of interference between the révenue-Officer and the 
lieges, with réfped@ to which it would much exceed the com- 
pafs of our enquiry, if we'fhould attempt to fettle, How far he 
can be juftified inthe ufe of force, upon'tlre refiftance or re- 
-fufal of what the law-entitles him to démand. But in ge- 
néral, it feems to be true of thofe numerous entries and vifi- 
tations, which the Excife laws have ordered in regard to 
cettdin ‘manufactures, and the fale of certain articles, and 
whereof thé refufal expofes to very high pecuniary penal- 
ties, that-the Legiflature has not meant to authorife the ufe 
of force, and has made the penalties fo high, for the very 
purpofe of-hindering’ any recourfe to it, and of outweighing 
any poflible profit which the dealer can’ have by his difobe- 
dierice to the ‘law. - It is alfo to be remembered, that the 
offenders in this way, aré not, like fmugglers, needy and 
defperate perfons, or flrangers, who muft be quelled upon 
the f{pot, -but perfons domiciliated in the country, and pof- 
f{effed of effects here, which, as well as “their perfons, are 
acceflible to the law, un punifhment of their ROTENGS 


‘III. I swatx not enlarge farther on this part of our fub- 
jet; of which fufficient has now been faid, to give a general 
notion of the principles by which it is governed. But it is 
neceflay to examine that fort of homicide alfo, which is 
juftifiable upon neceflity of a private nature, or out of duty 
to one’s felf. The moft indifputable inftance of this clafs, 
is laughter committed in the neceflary defence of one’s own 
life, againft an attempt felonioufly to take it away. I fay 
againft a felonious attempt to murder; for I am not at pre- 
fent {peaking of that felf-defence, which may become necef- 
fary in the courfe of an affray, or occafional quarrel, be- 
tween perfons who have fallen out upon the {pot, and, in the 
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ginning,.are probably, both. of them, more or lefs in fault. 
Thofe. two kinds of felf-defence are not: grounded im the 
precife fame reafons, nor, fubjcct in all refpedts to the fame 
conftruction; nor indeed are: they attended, in ‘every in- 
fiance, with the fame benefit of an abfolute gnd entire jutti- 
fication, One difference between them is, that to. enjoy the 
plea of felf-defence, as upon an occafional, quatre], the fur- 
viver muft have, given back, and done all that,in-him lay, 
to take himfelf out of the affray, without fhedding the blood 
of his antagonift., But it were unreafonable to .exa@ the 
fame temperance and moderamen tutele of him, who being on 
the high-way, and alone, is, fuddenly thruft at from, be- 
hind by an aflaflin, or has a piftol fired in his, face, by one 
who fprings out, upon him from the fide of the way, with 
intent to murder. There is in fuch a cafe no,manner of 
poffible or imputable wrong on the part of the perfon af- 
failed, for which he fhould make amends by retreating: 
In duty to himfelf, he is rather called on, inftantly, and 
without fhrinking, to ftand on his defence, that the aflailant 
may not continue to have the advantage of him, but be ter- 
rified from the farther profecution of his felonious purpofe. 
To' what greater lengths he may carry the attempt, or 
what other means he may have: prepared to accomplith his 
end, a per fon invaded in this fudden manner cannot know, 
nor is obliged to confider in fuch a moment. He is entitled 
to fuppofe the worft of that which has been begun in fo bafe 
a fafhion; and, by the law of nature, has therefore right to 
-put himfelf in fecurity by the only certain means, the in- 
ftant flaughter of the affailant; who is no true man, that 
his innocent viGiim fhould contend with him on equal terms, 
but a great criminal, taken in the commiffion of a known 


: felony, 
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felony, and the fit object, therefore, of immediate and fum- 
amary sean 5 
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ie Den Ailes to-betrue, that the right of flaughter on fuch Homicide in de- 


occafions is not confined, to the perfon himfelf who is attacked, 
but is common to him, (which never can be true of (mie 
fence upon a quarrel), with his friends or fervants, or others 
who.are along with him. . Nay, it, may even be maintained, 
that though the affailant give back on the refiftance, yet the 
innocent party is not for this obliged immediately to defift, 
(fince it may be only a feigned retreat, in order to call af- 
fociates, or to renéw the aflault-with better advantage), but 
inay purfue and ufe his weapons, until he be SEP pcicly out 
of danger. 

H.avine accomplifhed this object, how far he has right 
ftill to purfue the offender onward, for the purpofe of taking 
him and bringing him to juftice, and to kill him if he will 
not be taken, is a queftion which feems to hinge upon this 
other, What powers has an officer of the law for the fame 
purpofe? For whatfoever powers the officer hath by reafon 
of his ftation, the fame hath the party in this cafe by reafon 
of his certain knowledge of the offender, and the prefent 
opportunity of bringing him to juftice. In general, it is 
obvious, that all the powers which he poffefles, belong to 
him for the ends of juftice only, and in nowife for thofe of 
refentment or revenge. So that if he kill the criminal 
after he ts fecured, or after he is reduced to fuch difficulties 
that he cannot efcape, or may probably be taken alive, it is 
at leaft a culpable homicide ; and if there has been any in- 
terval for refleGtion, it may even amount to murder. , For it 
matters. not how vile or mean the perfon flain, if he is killed 
out of deliberate cruelty, or revenge. ‘Thefe obfervations 
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only offer as my own fentiments ¥ which are. not indeed con- 
tradicted by any thing in our pra@ice, but have not the au- 
t‘oritvofiay judgment of a court of law. Indeed, I cannot 
find, that any propér’dafé has ever happened for the illuftra- 
tion of this fort of felf-defence. And the other is fo much a 
more frequent fituation iii pradtice, that the lawyers not of | 
this only:, but other countries, have chiefly directed their at- 
tention to it, and: have formed their general. precepts: re- 
fpecting the duty of igi defense, with a view to it alone. . 
Blas ; : sieit aateaet 
In like manner, as a man’may_ kill in refiftance of an at- 
tempt on his life, ‘a woman alfo hath right to kill in refift- 
ance of that injury to her honour, which cannot ‘be repair- 
edif it be committed, and of which the is entitled to feel the 
higheft refentment. By parity of reafon;:the hufband-or 
the father of a woman thus invaded, has ‘right to feel the 
like tefentment, and to defend her from. this extretne and 
cruel injury, at the hazard of the invader. ie tee 


af } 
4 


Tue right of refiflance unto death is not however li- 
mited to cafes of attempt upon one’s perfon, but equally ap- 
plies to mvafion of one’s property, if it be made in that 
forcible and felonious manner, which naturally carries 
fear along with it. I fay in a manner which is at once 
forcible and felonious ; for I conceive that’ the right fails, 
if either of thefe circumftances be wanting. It may bea 
high, and even a capital ciime, to pick a perfon’s pocket of 
large fums of monty, or to fteal his linen to a great value 
from the hedge. But-he certainly fhall not be juftified, if 
inftead of feizing he inftantly ftab the pick-pocket, on dif- 
covering what he is about, or if he fhoot the thief from-be- 
hind the hedge, before he know that he is detected. 

As 
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Aslittle will the force be fufficient, if it is not of a cri- HOMICIDE. — 
minal or felonious nature, but a trefpafs only, or other low Homicide in de- 
offence. A few inftances will illuftrate this matter. It fence of Pro- 
will not be lawful for me to kill my neighbour, who per- ae 
fifts to fearch for game upon my lands ‘without my leave; or 
who, on a miftake of our marches, fhall poind and carry off 
my cattle pafturing on my grounds, in the belief, though 
groisly wrong, that the grounds are his. Or what if he 
come at the head of his fervants and people, to t» ow down 
-a dike or other bulwark within my property, or to throw 
open an.alleged common, about which there is a controverfy 
between us? In any of thefe cafes, fince the trefpafs on the 
property is not coupled to an affault on the perfon, (for if 
it were otherwife the queftion would be far more delicate), 
it is grounded in the higheft juftice, that the blood of the 
affailant cannot be fhed, to prevent the injury. For neither 
is there the fame depravity on his part, nor the fame trepi- 
dation and alarm in the perfon afflaulted; as well as there is 
no caufe to believe that the trefpafler will fly from juttice, 
on account of fuch a fault, or that full amends may not be 
had in courfe of law. . But it is quite otherwife if I am at- 
tacked on the high-way, under night, and in a folitary place, 
to be robbed. This injury can only be accomplifhed by 
fubduing my perfon, and I have reafon to dread all fort of 
violence on refufal, or even delay to comply; nor am I[ 
even fure to be exempt from it, though I dcliver: befides 
that, if once furrendered, my property is loft, with but little 
chance of recovery at any aftertime. Meeting in this man- 
ner, the affailant and I are therefore in a ftate of open war- 
fare, in which I have no terms to keep with him, and am 
under no obligation in law, whatever compaflion may fug- 
geft, to confult’ his fafety, but may prevent and chaftife his 


felony upon the {pot. 
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AccorDING to all.authorities, that of the Mofaic ‘and 
the civil law, as well as our own cuftom ', and indeed ac- 
cording to the exprefs permiffion of the ftatute, 1661, c.22. 
one is alfo juftified in killing him who breaks into one’s 
honfe in the night, to fteal. But though this be the example 


given in thefe authorities, it would not be reafonable to un- 


derftand them im a reftriéted fenfe, fuch as would limit the 
privilege to the cafe of an attempt to fteal only ; but rather 


“as grounds, a fortiori, for authorifing the fame courfe of re- 


fiftance of him, who breaks into the houfe to commit mur- 
dcr, or rape, or haimefucken, or to fet the houfe on fire, 
Nor is it even neceffa1y that the felon have carried his af- 
fault fo far, as clearly to fhow which of thefe feveral fe- 
lonies was in his purpofe ; if either he has entered the houfe, 
or has broke the fafeguard of the building, fo that he may 
enter when he will, and is in the act, or immediate prepa- 
ration, fo to.do..- Becaufe this is an affault of fo bold and 
deliberate a nature, and in which the invader has already 
fo much the advantage, as warrants thofe within to dread 
the worft defigns, and fuch as are not to be prevented. but 
by fuperior force ; as well as that all they can do upon this 
fudden alarm is no more than fufficient to put them on an 
equal footing with the felon, who comes cool and prepared 
for the enterprife. Tendernefs for the life of another may 
indeed faggeft to make trial, by cries and otherwife, to de- 
ter him from his purpofe, before proceeding to the ufe of 


- higher means. But how commendable foever this generofity 


in thofe who have fufficient prefence of mind to employ it; 
ftill it is what the law cannot abfolutely enjoin, or hold a 
perfon 


_ * See Exodus, c.22. v. 2. & 3 3 1g. dig. ad leg. Corn de ficariis , Stat. eda. 
Ral. c. 30. 
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perfon to be culpable for omitting. The main confideration 
in all fuch cafes is the alarm, furprife, and danger of the 
true man, who at the hour of reft, and.in his place of fureft 
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refuge, finds his fafeguard broken on a fudden, and his per- ~ 


fon within the power of a felon, who has thus a favourable 
opportunity to accomplifh his purpofe, and efcape unknown. 
In thefe circumftances, he may always be faid to be within 
the protection of that text of the Roman law, which al- 
lows the killing of the nightly thief, “ 7 parcere ei fine /uo 
“ periculo non poteft 3’? for there is always hazard, more or 
lefs to the inhabitant of the houfe, from an afflault which 
has already been carried this length with fuccefs. 


In regard, again, to thofe cafes, wheie the ftrength and 
fafeguard of the building are ftill unbroken; it may rather 
be efteemed the duty of the inhabitant, being himfelf in 
fafety at the time, to ufe all natural and gentler means for 
{caring the invaders from the profecution of their purpofe. 
And certainly he fhall not be free of blame, (fome have 
thought that it may even amount to murder), if, inftead of 
following this courfe, he purpofely keep quiet for a time, 
and deliberately take aim at the thieves, ftanding with- 
out, and kill them; or if he knowingly fuffer them to 
enter the houfe, and poft himfelf in a fafe and conve- 
nient ftation, from which he kills. For in this courfe of 
conduét he rather fhows a defire of the blood of the in 
dividual, than to prevent his own injury or danger. But 
it will deferve a very different conftruction, if, inftead 
of taking flight upon alarm raifed within the houfe, and 
means ufed to {care them, the invaders fhall defpife thefe 
warnings, and openly perfift in their purpofe to force an en- 
try. This would even be the moft favourable of all fitu- 
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ations to thofe within, who are thus affured of the moft vio- 
lent intentions, if entrance fhall be obtained, and muft there- 
fore defend themfelves, by any the moft effefual means, fo 
long as they have it in their power. 


In the cafe of one who fteals in the day-time, there are 
pliin.and fubftantial reafons, why more caution fhould be 
obferved. It was accordingly the precept of the Mofaic law, 
“ If the fun be. rifen upon him, there fhall. blood.be fhed 
“ for him.’’ The law, alfo, of the Romans, feems only to 
have permitted the killing of the fur diurnus “ fi telo fe de- 
“ fenderit.”’ And in our ftatute 1661, c. 22. there is no fpecial 
excufe fet down, but of homicide committed upon thieves and 
robbers, breaking houfes in the mght. Thefe authorities are 
however rather to be received, as applicable only to the or- 
dinary cafe of invafion of one’s property in the day-time ; 
which being that the danger may be warded off without re- 
courfe to thofe ultimate means, they are therefore forbidden 
to be ufed. But in this, as in every other enquiry in cri- 
minal matters, confideration muft always be had of all the 
circumftances of the fituation. And that a perfon who is 
afJaulted in the open air, to be robbed, or whofe houfe is fe- 
lonioufly attacked, in order to be i:ffled or burned, or to 
commit a haimcefuchen on him ;—that -he 1s obliged in any 
cafe, or at any hour, rather to fuffer this great wrong, which 
the law punifhes with death, than to hinder it, 1f it can no 
otherwife be done, by kuling the invader; or that law has. 
received any prefumption fo contrary to the truth, as that 
this cannot be neccflary again{ft an attack in the day-time ; 
any of thefe things, it-is neither reafonable in itfelf, nor 
agreeable to the analogy of the reft of our praétice, to be- 
lieve. In folitary and remote fituations, where there is little 
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ufe of paflage, or likelihood of relief, there may be no 


_ other means of defending one’s property. And if this were 


‘ 


not itfelf a’ fufficient-reafon; how is the owner to know that 
the ruffian who affails in this. open fafhion will be con- 
tent with his effects, and not endeavour, as in the day-time 


he is ftrongly tempted, to take his life too, that he may not. 
_ profecute, or bear. evidence againft him? 


- 


Thoucu they are not fo probable, yet cafes may even be 
imagined, to juftify the flaughter of the felon, though the 
firft abftraction was of a fecret and proper theftuous nature. 
Put the cafe, that a perfon on foot, and at a diftance from 
any habitation or refort of paflage, meets a thief riding off in 
all hafte upon his horfe, which he has ftolen from the ficld. 
If he call:to him to ftop, and inftead of complying, if the thief 
continue the more haftily to ride away, whereby he will foon 


be out of the reach of the owner’s purfuit, or of any hue and 


cry that he can raife again{t him, there feems to be no law 
which fhould hinder him to fave his property in this neceffity, 
though at the expence of the felon’s life. “ Unde fequitur,’? 
fays Grotius, “ fi ad gus folum refpicimus, poffe furem, cum re 
“ fugwentem, fi aliter res recuperari nequeat, jaculo proftrari; nam 
“ que inter rem et vitam eft inequalitas alla, favore imnocentis, et 
“ yvaptoris odio compenfatur*.’’ lt is not a found argument, 
that is drawn to the contrary from the provifions of our 
ftatute, 1662, c.6. which dire@s a certain courfe for the 
purfuit of thieves and depredators, by application to the 
neareft magiftrate, and raifing the poffe of the parifh, and 
declares the killers free of challenge, if in this purfuit any 
of the thieves be flain. For this whole ordinance relates to 
the fituation “ after the away-taking of the goods,’’ and 

Let taane cannot 
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cannot be conftrued as in derogation from any power 
which arifes to the owner’at common law, for maintaining 
himfelf in the poffeffion. e 


IV. HirHerto of homicide committed in defence againft 
any attempt to perpetrate a felony on goods.or perfon. But 
the more ordinary fituation of felf-defence, is that where 
the motive of the invafion is not fo foul, nor fo deliberate, 
but lies in fome mifbehaviour of one or other of the parties, 
fome offence of word or deed, real or conceived, which has 
kindled anger on the fpot, and led to the mortal ftrife. 

Now, with refpect to all flaughter committed on fuch oc- 
cafions, it is the doctrine of the law of England, grounded 
in its tendernefs of the life of man, that it will not hold 
the furviver entirely guiltlefs, but will rather prefume that, 
which it cannot always inveftigate, but which muft often 
be agreeable to the truth, namely, that the furviver was in 
fome meafure to blame, and in a greater or lefs degree | 
brought the affault on himfelf. On conviction, therefore, of 
flaughter fe defendendo, the prifoner is not fimply acquitted, 
but has fentence of forfeiture of moveables, againft which 
he has a pardon, and writ of reftitution of his goods, as a 
matter of courfe and 1ight. 


Our practice again, in this more lenient, but I fhall not 
fay wifer than that of England, has not received any fuch in- 
variable prefumption againft the furviver, but inveftigates 
the faét in each cafe as it happens; and in judging of the 
pannel’s plea, requires fuch a courfe of conduc to his en- 
tire acquittal, as bears earneft of his peaceable difpofition, 
and fincere averfion to fhed the blood of his fellow-creature. 
That is to fay, in all cafes where it appears that either in the 
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origm or the progefs of the quarrel, or in the ultimate ftrife, 
there was any thing faulty or exceffive on the part of the 
furviver ; there, for the fake of correction and example, the 
Judge will infli@ a fuitable punifhment on him, though it be 
true that he killed out of no wickednefs or malice, but only 
to fave his own life, and in the genuine belief that he could 
not otherwife efcape. This laft part of the rule, befide that 
it is grounded in reafon and uniform cuftom, is declared by 
the ftatute 1661, c. 22. which in the cafe, among others, “ of 
** homicide in lawful defence,” protects the flayer againft 
the capital pain, but declares it lawful to imprifon him, or 
to infli@ a fine on him, to the ufe of the relid or chil- 
dren of the deceafed. 

THE general defcription of flaughter in felf-defence, is, 
that.it is committed from neceflity ; in the juft apprehenfion, 
on the part of the flayer, that his own life cannot otherwife 
be faved, and without alloy of any other lefs excufable 
motive. But this defcription will require to be particularly 
analyzed. 


1. AND firft the pannel muft have killed, to fave bis life. For 
it will not bring him within the benefit of this plea, however 
the cafe may be as to others, that he killed to avoid fome great 
indignity, or even fome bodily harm; 1f it be clear that this 
and no more was what he had reafon to fear. If, for in- 
ftance, he kill to avoid being kicked down ftairs, or upon 
attempt to horfewhip him, or rol] him in the kennel, he can- 
not be fully juftified: becaufe, how painful foever fuch in- 
juries to the feelings both of mind and body, they ftill aie 
not mortal operations, nor attended with any immediate 
danger of death ; fo that they amount only to a plea of great 


provocation, which will not inany cafe completely exculpate. 
Thus, 
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Thus, in the cafe of Jolin Macmillan, fentence of death was 
given upon a verdict, which implies that the pannel had re- 
ceived repeated ftrokes of a ftaff or baton !. _ 

In the cafe alfo of Peter Maclean, a foldier, indicted for 
the murder of John Ewan, by firing his carabine at him, it 
was found only relevant to reftri@ to an arbitrary pain, 
that he had been abufed with foul names, her Majefty re- 
viled in his prefence, and his. own perfon affaulted, to de- 
prive him of his piece2,. The cafe of Enfign Hardie is a 
third illuftration.- This pannel had pleaded felf-defence on 
thefe grounds; that the deceafed was the aggreffor, had 
{topped his horfe by the briddle, and had ftruck the pannel 
on the face with a rung or tree, to the effufion of his blood, 
and brought him to the ground from his horfe. But all 
thefe injuries, pleaded as amounting to felf-defence, were 
exprefsly repelled ; though as a great provocation, they were, 

by 


~ 


1 © The jury find the defun& Thomas Grierfon of Bargaltown, was killed by 
“ the pannell’s f{word, sn the pannell’s own hand, and find that defence of the 
“« pannell’s, that the defun@ run himfelf upon the pannell's fword, not proven, 
“ and hkewife, find the ftick deponed upon, not fuch a baton or ftaff as might 
brain o1 kill the pannell, e/pectally feeing all the froaks the defunG gave the 
“ pannell therewith, did not fo much as draw blood of the pannell.” Sentence of 
death was given, Auguft 21. 1690. y 


2 “ The Lords find the indytment relevant to inferr the pains of death; and 
*¢ fuftained the defence proponed for the pannell in thefe terms, wz. That the 
“ defuné quatrelled the pannell under the name of rafcall, how he durft carry a 
“ fowling-piece, and that if the Prince had his own he durft' not do fo , and ad- 
‘‘ ding thefe words, that her Mayefty was but a whore, and thereupon affaulted 
“ the pannell for taking his carabine from him, relevant to reftrict the lybel to 
“an atbitrary pumifhment.” 
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by a later interlocutor, fuftained to reftridt the libel to an 
arbitrary punifhment !. 


_As appears from this cafe of Hardie, it will not even be 
fufficient that the injury is of that kind, which by long con- 
tinuance may come to kill, or do a mifchief from which 
death may enfue. The affault muft already have continued 
fo long at the time of killing, and have been conducted 
in fuch a manner, as puts the fufferer in imminent and 
prefent danger of his life, and fhews the affailant’s pur- 
pofe, not to be fatisfied with lefs than his deftru@tion. One, 
for inftance,: who is carried to the river and ducked, may 
by thiszabufe contract a fever, which may prove mortal ; or 
the operation may be fo often repeated, or fo unmercifully 
conducted, as to deftroy the perfon on the fpot. Yet neither 
of thefe hazards will juftify him in repelling the outrage 
with death in the beginning. In like manner, a fchool-boy 
may die of the confequences of exceflive correction ; or he 
may be fo cruelly fcourged as to expe under the mafter’s 
hands. Yet if he draw a knife and ftab the mafter. on the 
firft excefs, were it even a great excels, he fhall ceitainly be 


liable to punifhment ; or it may be that he is even guilty of | 


murder. 


1 tf Interlocutor. “ The Lords find the indytment relevant to infer the 
“ pains lybelled, and repell both the ‘declinatory and peremptory defences, as 
“ proponed for the pannell.” 


2a Interlocutor, given June 16. r4yo1, atter an additional debate. “ The Lords 
“ faftain thefe defences proponed foi the pannell, wz That the defun& was the 
“ firft aggreffor, and did take hold of the pannell’s horle-briddle, and when he 
“ was holding the horfe by the briddle, did give the pannell a ftioak over the 
“ face with a rung or tree, and wounded him to the effufion of his blood, and 
“ that the defunét beat the pannell from his horfe conjunéfim, relevant to reftiict 
“ the lybel to an arbitrary punifhment.” 
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murder. Matters, in fhort, muft have come to the fituation 
mortt proximum; in which the fufferer has a reafonable and 
inftant dread of death, before he' can juftifiably fhed the 
blood of the aggreffor, to put an end to the affault. In this 
view it probably was, that in the interlocutor upon the cafe 
of David Pretis, the Court made ufe of very fpecial terms, 
and fuch as are exclufive of any lower danger than has now 
been defcribed. He pleaded, that the deceafed had affault- 
ed him in his own houfe; had dragged him from thence, 
cut him in the head with fome fharp inftrument, and beaten 
him to the ground. But inftead of adopting thefe allega- 
tions, the Court had thought it fafer to find in general thus : 
“ But for eliding the forefaid relevancy, fuftainithis de- 
“ fence to the pannel, viz. that his wounding of the defunct 
“ was in felf-defence, while the pannel was by the defundt’s 
“ invading of him put undef the imminent hazard of his 


*¢ lite. . 


Ir is not fufficient that the panncl have killed out of ap- 
prehenfion, though in him ever fo genuine, of danger to his 
life, if it was not alfo a reafonable apprehenfion, and well 
grounded in the circumftances of the fituation. Ina matter 
of this kind, the law cannot entirely pardon any vain terror 
or fudden panic; for againft this, fo far at leaft as concerns 
his conduct towards others, it is the duty of every man to be 
onhis guard. Neither can it have confideration to that extent, 
of an exceflive timidity of temper, (which is a blameable ha- 
bit and ought to be corrected), nor of any grofs mifapprehen- 
fion of the nature of the aflault ; becaufe it will always be 
fuppofed that by due caution and attention fuch misfortunes 
may be avoided. If therefore one kill a perfon who makes an 
attack upon one in {port with a foil; or if one miftake fome 

harmlefs 
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harmlefs inftrument for a piftol prefented at one’s head, and HOMICIDE. - 
kill the fuppofed robber or affaffin, fome cenfure muft ne- 
ceflarily follow, Allowance there may be for fuch unfor- 
tunate miftakes, fince the deceafed himfelf cannot be ac- 
quitted of indifcretion, in that he made this feigned affault; 
but it cannot go the length of juftifying the flaughter,which ~ 
is not done on any real danger of the pannel’s life, but 
on a falfe and hafty. opinion only to that effect. ; 


Tus pofition is in fome meafure illuftrated by the cafe of Falle Opinion of 
Captain John Price and others, indicted for the murder of a sets 
John Reid corporal of the town-guard of Glafgow. Their Nov. 24. 169e 
defence was thus: that being in a tavern, they were abufed 
by the people of the houfe, and were afterwards aflaulted 
by a multitude, who gathered in front of the tavern, and 
attempted violently to break in on them; which obliged 
them to barricade the doors, and have recourfe to arms. 

In the mean time the guard arriving, and making open the 

doors, if any of them was fhot by the pannels, this (they 

faid) was done ignorantly, and in the belief, excufable in 
fuch a ftate of trepidation and diforder, that the guard were 

part of the mob, continuing their aflault on the houfe, Thefe 

allegations were found only relevant to reftri@ the libel to 

an arbitrary punifhment !. 
Uu te 


t November 2§. 1690. * The Lords find the lybel, anent the flaughte1 of 
“ the deceaft John Reid, and the pannells their bging art and part thereof, by 
“ each of them theif ftricking at the guard, refifting or oppofing them, or having 
‘« drawn {words or piftolls in their hands, relevant to infer the pain of death , as 
* alfo that defence, that the pannell were aflaulted by the rable, who ciyed 
“ fire upon the dogs, or the like expreflions, before audible intimation was made 
“ that the guard was come up, relevant to reftrict the lybel, anent the flaughter, 
“ to an arbitrary punifhment; but they find the duply, that the pannells were 
“ advertifed of the guard’s being at the door, and required to open to them, fo as 
they might hear the fame, relevant to elide the faid defence fimpheiter.” ¥ : 
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Ir is equally obvious, that the apprehenfion of death muft 
apply to the very time when the flaughter is committed. 
It will not bear out the plea, that in the beginning the fur- 
viver istaken at a difadvantage, and at one period of the 
conteft is “iz periculo conftitutus,”’ if he has ceafed to be 
fo before the fatal blow is given. John fuddenly draws, 
and pufhes at James, who draws in his defence, but gives 
back without thrufting, till he is forced againft a wall, 
where he muft either fight or die. If in this fituation he 
kill, it is felf-defence. But if at this moment John, ma- 
king a thruft at James, happens to fall, and the {word flies 
out of his hand in the fall, and is broken; or if James, at 
this time, by a’ lucky hit difarms John, whofe {word is 
toffed to a diftance ; and if inftead of ufing this opportu- 
nity to-efcape, or to make himfelf mafter of John’s fword, 
James fhall follow up the accident with repeated thrufts at 
John, thus difarmed, and kill him; he has at leaft loft his 
pretenfions to the plea of felf-defence, however the cafe may 
ftand as to any other. Or fuppofe that James, being put to 
the wall, has thruft and wounded 1f upon this John retires, 
and James advances on him; and Johnretires ftill farther, and 
James continues to advance thrufting at him, and at laft kills; 
here alfo he cannot be juftified. ‘The cafe of Edward Da- 
vies, as it turned out on proof, feems to have been of this 
defcription ; though I cannot for certain affirm whether it | 
was judged on this or on another ground. Davies, a foldier, 
was charged with the flaughter of Robert Park, a country- 
man, by running him through the body with a fword, from 
back to breaft. He pleaded, that the deceafed, and three more, 
provided with ftaves, had attacked and beaten him in the 
ftreet; that he retired, and they preffed on him, and cut 
him feyeiely in the hand; whereupon he called for the af- 

fiftance 
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made ufe of his fword. The reply was to this effect: that 

any danger he had ever been in was paft, fince the guard 
were coming up to his relief, and the aggreflors were re- 
tiring at the time; and that in particular this was the cafe 
with the deceafed, as appeared from his being wounded by 
the pannel in the back. Either on this footing, or on that 
of high provocation, and that the pannel had never been 
truly in danger of his life, the defence was found only re- 
levant to reftriat the libel to an arbitrary punifhment !. 


2. Tue felf-defence mutt not only be genuine in this fenfe, 
that the killer is aflaulted to the danger of his life, but it 
mutt be juft-and zeceffary alfo; the one refuge which the 
killer has from this high peril of his perfon. That is to fay, 
the plea will not be good in thofe, not unfrequent fituations, 
where the pannel has other ways of efcape from the affault, 
or the certain and eafy means df putting an end to it, but 
out of pride, or humour, or fome falfe notion of difhonour 
in the thing, choofes rather to ftand and repel the violence, 
than have recourfe to them. One for inftance, who is af- 
faulted at mid-day, on the ftreet, where he may eafily re- 

is tire, 


1 December 18. 1412. ‘“ The Lords find the pannel, his giving the defund, 
“ the time and place labelled, the mortal wound with a {word, whereof he died, 
“ relevant to infer the pains hbelled , and find the pannel, his being alone the 
“ time and place forefaid, and a fcuffle then happening betwixt the defunct, with 
two or three more in his company, and the pannel, and after a beating with 
ftaves betwixt the faid men and the pannel, the faid pannel, his retiring and 
“ calling for the guard, and being mutilated in the hand before he gave the faid 
moital wound, a defence relevant to reftrift the faid libel to an arbitrary pu- 
nifhment.” The jury, Jan 26. 1713, found, That there was proof of the 
flaughter, and none of the deceafed having been 1n the {cuffle. Upon which the 
pannel had fentence of death. 
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‘tire, and find fhelter among the byftanders, or otherwife; if 


inflead of doing {o, he deliberately wait to receive the-on- 
fet, and will not give back; he cannot allege that he kills 
purely_to fave his life: he kills to indulge his temper, or 
for the fake of his opinion, which, in the eftimation of the 
Jaw, is a falfe and a wrong opinion, and one which he mutt . 
be taught to abjure intime to come. I may here quote the 
words of the interlocutor on the libel againft Captain James 
Bruce and others, indicted for the murder of Simpfon and 
Linklatur, two foldiers of the city-guard of Edinburgh. 
They pleaded, that they were violently affaulted by the 
guard, when drinking the King’s health at a bonefire on the 
ftreet. But this defence, the Court repelled “ unlefs the 
“ pannels prove, that before the killing of Henry Linkla- 


-“ tur, they were (by the guard’s aggrefling them), put in 


“ prefent danger of their lives, and could not otherwife ¢fcape.”’ 

In the cafe alfo of John Macmillan, where the affault was | 
alleged to have been made in the like fituation, one of 
the circumftances which the jury find, and on which the 
Court proceed to give fentence of death is thi, “ that he 
“ might with eafe have made his efcape, fo as to fave his 
“ life without. drawing his fword.’? On the fame prin- 
ciple, one who will ftand a mortal affault, rather than ren- 
der himfelf to the officers of juftice, becaufe he is innocent 
of the matter that is laid to his charge, or becaufe they mif- 
take him for another man, (which error he obferves, and 
fullenly declines to explain), is, by this vice of temper, or 
unfoundnefs of head, reduced to a far more difficult and 
more unfavourable plea than felf-defence. Thefe are things 
in which it is his duty tocomply. He ought to yield though 
he be innocent ; and he deals moft unfairly, and even cruel- 
ly with the officer of juftice, not to inform him of his miftake. 
| It 
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It would be eafy to put many other cafes-of a like nature, in 
which, though the furviver is not the firft to affault, yet he 
kills out of a neceflity (if it may be called fo), which is oc- 
cafioned -by his own. will, and choice of a courfe of condua. 
I fhall only farther explain this matter, (if I may bé allowed 
to ufe fo familiar an illuftration), by what is related, (and I 
believe.is true), of fome noted {word’s-man, who laid claim 
to the fole privilege of walking upon certain boards of the 
floor of the coffee-room which he frequented. This pre- 
tenfion had long been fubmitted to; but was at laft wittingly 
and deliberately difputed, by a gentleman, who fought with 
this ufurper on the fpot, and killed him on his own do- 
maine. Certainly, it cannot be thought that the place fuffer- 
ed a great injury in. the lofs of fuch a member of fociety. 
Yet, in a trial for the homicide, this champion of the pub- 
lic right could hardly have had the benefit of the plea of 
felf-defence. ~ For, in fubftance, the cafe was much the fame 
as if he had appointed to meet his antagonift in that place, 
and to fight purely for poffeffion of the fpot. In fhort, in all 
cafes of this defcription, the furviver fhows nothing of that a- 
verfion to fhed the blood of his neighbour, which is a necefla- 
ry ingredient of the plea of felf-defence ; but rather a fort of 
quarrelfome obftinacy, which courts and invites the affault. 


3. To have the benefit of a full and entire juftification, 
the pannel muft have obferved the due temperance and re- 
ferve, (moderamen in culpate tutela, as it is termed by lawyers), 
in conducting his defence. The meaning of which is, that 
with refpect to the weapons employed, the feafon and the 
way of ufing them, and in all other particulars, he muft have 
confined himfelf to that juft degree and meafure which were 
requifite towards his own fafety, and have done what in 

him, 
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‘him lay to take himfelf out of the ftrife, without thedding 


the blood of the invader. For if in any of thefe points 
there have been excefs or precipitation on his part, fome 
reprehenfion proportioned to the error will attend it; true 
though it be that he was in danger of his life at the time of 
killing, and ftruck the mortal blow for his own protection, 
and not out of any malice or revenge. Thus with refpedt to 
weapons. One is fuddenly invaded and beaten with a club, 

poker, or the like dangerous weapon, by a perfon of fone 
rior ftrength, and in a chamber from which he cannot rea- 
dily efcape; and in this fituation, to fave his life, he draws 
his fword and kills. It is however proved, that he might 
have found in the apartment the like weapon to that with 
which he was attacked 5 or that by cool and fkilful manage- 
ment of his fword, he might have made good his retreat 
from the chamber, without facrificing the aggreffor’s life. 
That he has done otherwife, may, and, with the aid of the 
proper circumftances in evidence, will be prefumed, to have 
been owing to the alarm and trepidation which are natural 
on fuch an occafion, and not to any cruel or malignant pur- 
pofe. But though this diforder of fpirits be fuftained as 
an excufe to him; ftill it is in fome meafure a blemifh in’ 
his conduét, and deprives him of the benefit of an abfolute 


and entire juftification. 


Ir is in this fenfe that we are to underftand the interlocutor 
in the cafe of John Govan, which finds the pannel liable to an 
arbitrary punifhment, at the fame time that it implies him to 
have been in danger of his life. “They find the libel relevant 
“ to infer the pains of death; and fuftain the defences propo- 
‘«‘ ned for the pannel in thefe terms, viz. that the pannel was 
“ attacked by the defunct and his aflociate with opprobrious 

** words, 


/ 


AGAINST THE PERSON. 


“¢ words, and beating of him, fo that he was neceffitat to fly 
‘“¢ and betake himfelf to his houfe, and the defunct with his 
“ affociate returning and invading the pannel in his houfe, 
“and there renewed, the {cuffle by beating of him, and the 
“ pannel, in dread and fear, laid hold on a {word for his 
defence, endeavoured to repel the violence, and force 
them out of his houfe, and that during the continuance of 
this {cuffle, the pannel gave the defund: the deadly wound, 
either in the houfe, at the door of the houfe, or before 
the door, relevant to reftrift the libel to an arbitrary pu- 
‘ nifhment.’”? Probably, this is alfo the juft conftruction of 
the interlocutor in the cafe of John Macmillan. Macmil- 
lan had killed Grierfon, by ftabbing him in the belly with a 
fword. He ftated in defence, that Grierfon had fet upon and 
beaten him with a great ftaff, to the danger of his life, which 
obliged him to draw his {word ; and that Grierfon’s fervant 
then laid hold of and ftopped him, till Grierfon ftruck him 
feveral violent blows more. The interlocutor was thus. 
“ And as to the qualification of felf-defence, find that de- 
“« fence, that the pannel was aflaulted and beaten by the de- 
“ fund, with fuch a great batton or rung, as might have 
brained or killed him, and could not get fled, nor fave his. 
life otherwife, than by drawing his fword, after he was fo 
affaulted, relevant to liberate the pannel from capital pu- 
nifhment, but prejudice of inflicting an arbitrary pain, 
as accords.’’ Now the words of this judgment are ta 
be attended to. If they had been, that the pannel could not 
fave his life wethout flabbing the deceafed, certainly the judg- 
ment would have been unjuft im fubjecting him to any 
punifhment at all. But the hypothetical ftate of fads, 
to which the interlocutor applies an arbitrary pumfhment, 
is only this, that he could not efcape wetdwut diawing lis 
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CHAP. VI. fword ; which leaves the cafe open to this confteugtion, that 
by the due management of that weapon, againft a perfon at- 
tacking with a ftaff, he might have fecured his retreat, with- 
out ftriking a mortal blow. 

Tuere is likewife excefs in the thers of the violence by 
; which the pannel has warded off the danger of his: lifes if 
out of extreme fear and‘agitation, he has continued it long- 
- er, or has done more, than was abfolutely neceflary to dif 
Nov. 9.1685. able the invader. In the trial of Urquhart and Webfter for 
the flaughter of Simpfon, it was urged in behalf of Webfter, 
(for Urquhart was alleged to feel had no concern in-the 
violence), that the deceafed had bruifed him with a large ftaff 
or baton, thrown him to the ground, and trodden upon him 
to the danger of his life. In reply, the profecutor allowed 
the relevancy of this plea, but obferved, that there was at 
leaft an exceffus moderaminis on the part of Webfter; as he 
had brought Simpfon to the ground with a blow of a ftaff, 
and had afterwards fo bruifed and abufed him, as to break his 
ribs; and occafion death. The Court find the libel relevant 
to infer the pain of death; “ fuftain the anfwer of felf-de- 
“ fence relevant to elide the dittay; and find the reply of ex- 
“ cefs relevant to take off the defence.’’ An ambiguous ver- 
dict was returned; and the iffue was, that in terms of the fta- 
tute 1661, both pannels were decreed in a certain fum to the 
relict and children of the deceafed, and were ordered to 
goal, during the pleafure of the Court. 


Exceffius Mode- AGaIn astotime. If John is in the act of drawing his 
rams 0 fword on James, and James rufh in upon and kill him be- 
fore it be fully drawn, there is here alfo a precipitation and 
exce{s, for which the killer fhall be anfwerable to the law. 


Yet it may neverthelefs be a juft cafe of felf-defence. For 
: let 
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Jet it be fuppofed that the deceafed was a noted fwordfman, 
and of fuperior ftrength to James, and a man too of a known 
cruel temper, and that he had pofted himfelf by the door of 
the chamber, fo-as to hinder James from efcaping ; certainly 
James was in plain jeopardy, and had good reafon to dread 
the worft. Yet, as there is an apparent precipitation on his 
part; a departure, in fome meafure, from that ftrict and fcru- 
pulous caution, which the law would recommend and en- 
join in fo interefting a particular; he cannot be difmiffed 
entirely free of cenfure or rebuke. In another fenfe, any 
excefs in the article of time, feems to be fcarcely recon- 
cileable to the juft notion of felf-defence. This is, where 
the flaughter is not inftant upon the attack or dange1, but 
at fome interval of time. For in this fituation, at leaft if 
the interval is of any length, the deed can only be at- 
tributed to the principle of revenge; which always makes a 
cafe of murder. With this in fome meafure coincides the 
excefs in point of place; which is, if the pannel beat off 
the affailant, and purfue him any confiderable way in his 
retreat. In either of thefe fituations it is not an exce/fus 
inculpate defenfionis, or nimious violence in defending, but an 
exceffus defenfionts fimply ; an ad&t of agegreflion, and an entire 
departure from the defenfive line of conduct. 


Toucuinc thefe feveral modes of excefs, it would be a vain 
attempt, (though not untried by the Civilians), to reduce 
them, and the different poflible combinations of them, under 
afew general and invariable rules. By the very nature of 
every fuch queftion, it is a queftion for the confideration 
of the jury, and which muft be refolved on a’ complex 
view of the whole cafe; wherein regard is had not of 
this or ’tother article only, which prima facie, or gene- 
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rally {peaking, may be accounted unfavourable to the pan- 
nel, but of all and whatfoever thofe circumftances of the 
fituation, which may reafonably be fuppofed to have affea- 
ed him at the time. And one confideration there is on 
his part, which ought always to be duly weighed; as in- 
deed, unlefs this be done, the foregoing rules would circum- 
{cribe his plea within too narrow bounds. I mean the dan- 
ger to himfelf, from too great tendernefs to the invader, 
or an exceffive backwardnefs in defence; the effect of 
which may be, that he lofes the proper feafon of defending 
himfelf to advantage, or with effeét. Thus, though it be a 
point of duty to retire from the affault; yet this is always 
to be received under provifion that the affault be not fo hot, 
as makes it difficult to retire, and fo that in retiring the 
perfon do not materially encreafe his own danger, or put 
himfelf to a plain difadvantage for condudting his defence: 
As if he have to retire down a dark or fteep ftair-cafe, or 
by paflages better known to the invader than to him. On 
the fame ground it cannot be exacted of him, to wait till the 
piftol is in the very act of being fired at him; or if the 
enemy have drawn, and be rufhing towards him, he may 
meet him with his fire, before the point be at his breaft. 
This feems to be allowed by the judgment in the cafe of 
Captain William Barclay, of which Mackenzie gives fome, 
but rather an incorrect account. The interlocutor is in 
thefe words: “ The Juftices repels the haill defences and 
“ qualifications proponit for the pannells in refpect of the 
“ reply; and finds that the qualification of felf-defence is 
“ relevant in this cafe, that the defunct Sinclair or his ac- 
‘¢ complices were the firft aggreflors, without any juft pro- 
“ vocation given by him, and that he woundit the pan- 

a , *“nell’s. 
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 nell’s brother or fervants, and thereafter purfued the pan- 
“ nell with a drawn fword or bended piftol.”’ 

In like manner, it is generally true that one is not to ufe 
a mortal weapon againft that which is not mortal. Yet this 
alfo has its exceptions. If two perfons fet upon one and 
invade him, the one with a fword, and the other with a 
ftaff, which the latter ufes to difconcert him in his defence, 
fo that he may be laid open to the affault of the former ; is 


it to be doubted that the ordinary rule of meafuring wea- 


pon againft weapon is fet afide, and that he has right with 
any weapon, or in any the moft fpeedy way, to difpatch this 
bafe and infidious affiftant? ; 


4. Even when all thefe confiderations unite in fup- 
port of the pannel’s plea, as relative to the moment of killing, 
they may however be accompanied with one circumftance 
more, which fhall hinder them to work his abfolute juftifi- 
cation and acquittal. This is, if in any degree the pannel 
has himfelf been the caufe of the fatal ftrife. John and: 
James deliberately appoint to fight with mortal weapons ; 
and in the courfe of the combat James is wounded and re- 
tires, and calls to John to defift; which John refufes, and 
follows up his advantage fo hotly, that James, purely to fave 
his life, is at laft conftrained to kill. If, as feems more pro- 
bable, this is not even a cafe of murder, at leaft it gives no 
room for the proper plea of felf-defence; becaufe the dan- 
ger and neceflity are the act of John himfelf; are the refult 


of a fituation, which he has deliberately couited. In the 


cafe of Robert Robertfon, it was even judged to be murder 
in the furviver, notwithftanding the more favourable plea, 
that on coming to the field he earneftly declined the com- 
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batt, and was threatened, and abufed, and drawn upon by 
the deceafed; fo that he had no choice, but was neceflitated 
to defend his life: And of thefe things he offered proof, 
But, though urged to the effect of alleviating only, this de- 
fence was difregarded; sand the libel alone was remitted to 
the affize 2, Much lefs, therefore, will the excufe ferve, if 
the parties have gone to the field, though in heat of blood, 
and on a fudden quarrel, and have fought fairly, without ei- 
ther of them giving back or declining the ftiife. By our 
praiice, this is nothing lefs than murder; as was determi- 
ned in two cafes, after full debate on the queftion. 

THE firft is the cafe of William Mackay, and was fhortly 
thus. Mackay, a taylor, being in the caftle of Edinburgh, 
had quarrelled witha foldier who was in company with him, 
drinking ; and blows had pafled between them. Mackay 
faid to the foldier, that he durft not fight him, or ufe him 
fo, if they were beyond the gates of the caftle. They 
then left the caftle together, and weut to the city, and got 
fwords, and from thence proceeded to the fields (the King’s 
Park), where they firft fell to blows, and afterwards drew 
and fought fairly ; and the foldier was killed. In thefe cir- 
cuinftances, Mackay, befide denying the challenge, offered 
to. prove that the deceafed was the agereflor, and drew on 
linn, and obliged him to defend his life. The profecutor an- 
fwered, that he would prove the challenge and appointment 

- ftated 


1 So that effo argumente caufa, he had gone to the craigs with him, yet ha- 


_ * ving repented him on the place, it was lawful for him to have ichled , like- 


“ as, de facto, he did refile and refufed to fight; but being forced thereto by the 
“ defun&, 1t was neceffary for him in his own defence to diaw his {word ” 


2 “ Finds the indi€tment relevant, notwithftanding the defence and duply, 
“ and remits the fame to the knowledge of an affize.” I have not found that 
this profecution came to any iffue the diet was continued from time to time. 
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ftated in his libel. The Court repelled the defence ', and 
the pannel was convicted and condemned to die. 


Tue other cafe, that of James Gray, was that of combat 
between two perfons who quarrelled in a tavern, and left their 
party with a purpofe to fight ; and fought accordingly hard 
by the houfe. The defence and libel were both remitted to 
the jury 2, who found, “ That the pannel did commit the faid 
“ flanghter upon the defunét Archibald Murray, and that 
“ with one vote; and as to the fecond part, relating to the 
“ pannel’s felf-defence, they find no fuch thing proven; but on 
“ the contrary, that the pannel and defun came both out fiom 
“« their company, moft likely upon one and the fame defign.”? The 
pannel had fentence to lofe his head. 


In the cafe of an appointment to fight, the parties are 
on the fame footing, and equally in the wrong. The fame 
rule of judgment will therefore a fortior: apply, where- 
foever the furviver was himfelf, in the main, the provo- 
ker of the quarrel, and by his own mifbehaviour excited 
that refentment, againft which in the end he has found it 
neceflary to defend himfelf, by .he flaughter of his antagonift. 
Upou words between John and James, John ftrikes a blow ; 
whereupon James draws and aflaults John; who alfo draws, 

but 


t “ Repels the defence pioponed for the pannel, as the Jame is alleged complex- 
“ ly, and ordains the dittay to be put to the knowledge of an affize.” The hbel 
was laid both on the ftatute againfl duels and at common law. 


2 “ The Lords find the libel relevant, and that there is no neceflity of any 
“© diftinéé probation for proving precogitate malice, and remuts the libel,” tc, 
As alfo, “ They find the exception of felf-defence frmply proponed, rclevant, and 
“ refufes to grant precognition upon the qualifications and cncumfences mention- 
ed in the defence.’””” 
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but retires, defending himfelf, as far as he can; till being 


put to the wall, he is at laft neceffitated to kill, having no 
othe: means of efcaping the danger. This flaughter cannot 
be accounted lefs than culpable homicide, being the refult of 
a neceflity, which the furviver has occafioned by his own 
wrong ; a wrong for which, even if it had not been attend- 
ed with fo fatal an iffue, fome atonement on his part would 
have been due, and much more where it ends in the deftruc- 
tion of the injured perfon. Judgment went upon this ground 
in the cafe of the Mafter of Tarbat and others. Thefe 
perfons were charged with the murder of Elias Poifet, a 
French gentleman, whom they had met in a tavern, by run- 
ning him through the body with a fword. They gave this 
account of the matter for themfelves: that the deceafed, 
along with his brothers, George and Laac Poifet, and an- 
other Frenchman, the Sieur de la Maffie, had entered the 
hall of the tavern where the pannels were fitting by the fire, 
and there attacked them with {words and piftols; which ob- 
liged them to kill in felf-defence. It was fet forth in reply, 
(and in part it was admitted by the pannels), that they had 
previoufly intruded into George Poifet’s chamber, where 
he was in bed, and had abufed his perfon; and that after 
being turned out, they had again alarmed and difturbed him, 
by beating on the chamber-door. Accordingly, the defence 
was found only relevant, to reftrict the libel to an arbitrary 
punifhment !. 

In 


1 “ Find the defence, that the flaughter was committed in felf defence, rele- 

‘¢ vant in thir terms, wz. That after the faid pannels, in the firft bel, came out 
“ of George Pofet’s chamber, and after their fecond attempt, by beating and 
“* yaping at his chamber-door, and that they were fet down peaceably at the fire- 
« fide, the defun& and his brethren, and Mr de la Maflie, came into the room 
i “ and 
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Iw the cafe of any affault, as above imagined,’ of a vio- 
lent or painful nature to the perfon, there feems fcarcely to 
be room for difference of opinion. But neither ought it 
to turn the fcale in favour of the pannel, that he did 
not affault to hurt the body, but in fome of thofe other 
ways, which argue lefs of anger than contempt, and for that 
very-reafon, at leaft_ among perfons of a certain rank, are 
perhaps only fo much the more difficult to be endured. The 
cafe of Lieutenant Robertfon may be confulted with rela- 
tion to this point. Upon the whole cafe as proved, there may 
be no reafon to think that much injuftice was done by the 
general verdict of acquittal. Yet the Court could not pro- 
perly have given an interlocutor on his defence, as relevant 
to exculpate; becaufe, though grofsly infulted and reviled, 
he had himfelf been the immediate author of the com- 
bat, by a contumelious affault on the perfon of the de- 
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ceafed; having rifen from the table where he was writing, : 


and having croffed the room, and pulled the deceafed by the 
nofe. 

THERE does not even feem to be any good reafon, why he 
fhould not be liable to the moderate correction of fine and 
imprifonment, appointed by the ftatute 1661, who brings the 
affault on himfelf, by the provocation of contumelious words, 
or derifive figns and geftures. However blameable fo ardent 
a temper in the deceafed, and though it would have been 
murder in him, if, in revenge of the taunt, he had inftantly 
killed the reviler; yet, as the event has happened, this per- 


fon cannot be held free of blame, who knowing that temper, 


applied fuch incentives to it, or if he knew it not, was 


rafh 


“ and affaulted the pannels, by prefenting cocked piftols to them, o1 thinfling at 
“ them with drawn {words, before the pannels made any violent oppofition to. 
“ them, relevant to reftriét the hbel to an arbitrary punfhment.” 
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rafh enough to make fo dangerous a trial of what it might 
prove to be. Though his words were not a provocation to 
juftify, or even to excufe the killing of him, and make it Icfs 
than a capital crime , it does not follow that they are there- 
fore no wrong at all, and infufficient even as a ground of 
cenfure on the fpeaker, being himfelf the furviver, and the 
flayer«of the very perfon, to whofe refentment (within 
certain bounds), :his infolence had juftly expofed him. If 
the law of England, without enquiry, prefumes a wrong in 
the furviver, in every quarrel which iffues in homicide fe 
defendendo, we certainly will go thé length of attending to 
any actual, though but verbal wrong, that is proved againft 
him. | 

I HERE conclude my enquiry concerning homicide in felf- 
defence, the laft fpecies of that homicide, which is termed 
juftifiable, and does not expofe to any fort of correction. 
In explaining it, I have neceflarily introduced fome inftan- 
ces of another fort of homicide, of which we are next to 
treat, namely, culpable homicide, which implies blame in 
the killer, and is followed with punifhment, more or lefs 
confiderable, according to the quality of the fault. 


V. CutpasLe Homrcips appears to be of feveral kinds 
and degrees ; which are grounded in different reafons. 


1. Ir has been faid, and does not ftand in need of farther 
illuftration, that it is culpable homicide, where flaughter 
follows iy the doing even of a lawful a@; if it be done without 
the due caution and circumfpection for preventing injury to 
others, 


2. Ir 


A.GACTN Solo AES terrasse 


9. Ir has alfo been faid, that it falls under the fame 
confideration, if death enfue on the doing of an unlawful 
and prohibited thing; fuch as the difcharging of fire-arms, 
or the throwing of ftones or fire-works in the ftreets of a ci- 
ty, or the whipping of a horfe there, fo that it fprings for- 
ward, and kills a paffenger. 


3. A THIRD cafe of culpable homicide, alfo incidentally 
taken notice of, and which may fometimes ftand higher in 
the fcale of guilt than either of the others, is where death 
enfues by mifadventure, without the intention of the killer, 
and in an unforfeen and unlikely manner; but withal on a 
purpofe to do fome fort of bodily harm to the deceafed. 
If John and-James, perfons of equal years and ftrength, 
happen to quarrel, and John ftrike James a fingle blow 
-with the hand, which unhappily kills him; or if John 
thruft James afide, and James flipping a foot fall to the 
ground, and have his fkull fractured, and in confequence 
die; in either of thefe cafes the death is an extraordinary 
cafualty, fuch as no one who ftrikes in that fafhion can 
fairly be prefumed to have intended, or to have thought 
of as a probable or even poflible event. Yet as John is 
blameable, in that he ufes any manner of violence to the 
perfon of his neighbour, and would be liable to fome cenfure 
even on that account, if nothing more happened; and as 
his neighbour has actually died of this violence ; fo, for the 
fake of example, and the fatisfaction of the public, as well 
as of the relations of the deceafed, he fhall, within cer- 
tain bounds, be anfwerable for the mortal confequence, 
which it will here, without much enquiry, be piefumed 
that nothing but great indifcretion on his part could oc- 

ey cafion. 
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cafion, Many cafes might be cited in illuftration of this 
part of the law. JI fhall confine myfelf to the following. 


Wittram Mason was indicted for the murder of William 
Ralfton, by beating him and throwing him againft the 
{harp corner of a cheft, or chair ; whereby he was wound- 
ed in the temple to the effufion of his blood in great quan- 


‘tity; of which injury he died. The pannel ftated fun- 


dry pleas, fuch as felf-defence, cafual homicide, and that 
the wound, of itfelf, was not of a mortal nature; all 
which, as well as the libel, were fent to the affize. But the 
Court were of opinion, that even as laid in the libel, the 
charge was not of that nature, which implied either a 
mortal or a highly injurious purpofe to the perfon of 
the deceafed; and they therefore found it only relevant 
to infer an arbitrary pain'. The like relevancy was found 
upon the charge againft William Bathgate; where the man- 
ner of the death was fet forth to have been by beating the 
deceafed and throwing him to the ground, but without men- 
tion of any weapon ufed again{t him, or of any wound in- 


flicted on his perfon 2. 
I 


x “ Finds the libel as it is libelled, only relevant to infer panam extraordina- 
“* riam, and remits the fame to the knowledge of an aflize, and alfo remits the 
“« defences proponed for the pannel, wiz. That of cafual homicide, felf-defence, 
* and that the wound was not of itfelf mortal, likewife to the knowledge of an 
“ affize.” The affize found, “ that what was committed by the pannel was in 
“ felf-defence ” He had fentence to pay the {um of L. 247 Scots to the widow 
of the deceafed. 


2“ The Lords find the libel as libelled only relevant to infer an arbitrary 

“* punifhment, and fuftain,” &#c. as formerly quoted 
On the circuit at Aberdeen, in September 1792, this verdict was returned 
againft George Sellar, “ Find it proven, that at the time Jibelled the pannel 
“ George 
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I sat next cite the trial of John Graham, for the mur- 
der of John Ruffell. After relating that the deceafed had 
met the pannel and his fon on the highway, driving cattle, 
and that without any provocation, they with opprobrious lan- 
guage and threats, ordered the defunct to go off, the libel 
proceeds thus; “ and the faid John Ruffell then running off 
* was beat by the faid John Graham elder and his fon, or 
“ purfued and chaced by him and his faid fon John, with 
 fticks or ftaves, or other mortal and offenfive weapons, on 
“ horfeback, and wounded to the great effirfion of his blood, 
and obliged by force and violence, or terror and fear of 
“ their cruelty, to run into the water of Nith; which with 
“ the violence of the ftream carried him down, fo that at 
“ fome diftance he was found dead.’?’ Now here was a 
plain abufe of Ruflell’s perfon, which iffued in his death. 
And yet, as related in the libel, the affault could hardly be 
faid to juftify a charge of murder ; fince Ruffell rather ap- 
peared out of exceflive fear and terror to have thrown him- 
felf into the ftream, than to have been under any neceffity of 
doing fo, to fave his life. At leaft this was the view in which 
the matter had occurred to the Court. For though they 
found. a capital relevancy on the general and concluding 
charge, that at the time and place libelled the deceafed was 
murdered, and that the pannel was art and part thereof; yet 
with refpect to the above facts related in the libel, they were 
of a different opinion, and found as follows. “ Separatim 
“ find, that he the pannel, time and place forefaid, did either 
“ by himfelf, or by hounding out his fon, purfue and give 

Yya2 sechace 


' George Sellar did ftrike the deceafed Robert Paterfon a blow on the head with 
** a chick or clip, and that Robert Paterfon died in confequence of that blaw: 
* But find no proof of malice apainft the pannel, and recommend him to the 
* mercy of the Court.” He had fer.tence to be imprifoned foi fix months, 
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“* chace to the defuné with fticks or ftaves, and thereby 
forced him into the water of Nith, wherein he perithed, 
and thereafter was found dead, relevant to infer an arbi- 
trary punifhment.”” The jury found the libel not proved. 
I Finp a fourth illuffration inthe cafe of Gafpar Rey- 
fano, an Italian, who was charged with the murder of Ro- 
bert Lamb, by throwing him backwards down ftairss; where- 
by he received a wound in the head, of which he died‘. 
It appears that the ftairs were winding, or (as they are pro- 
vincially called), turnp:ke-ftairs, and that the deceafed, who 
was much in liquor, had fallen backwards down feven or 
eight fteps at the foot, fo that his head lay out at the threth- 
old. On the whole circumftances of the cafe, as fhown in 
the libel, the Court had been of opinion, that though the 
pannel was criminal in pufhing or ftriking the deceafed in 
fo hazardous a fituation, yet he could not be held to have been 
actuated by a moital purpofe. They therefore found the libel 
only relevant to infer an arbitrary pain. And on conyic- 

tion 


1 “ Did upon the 25th, or one or other of the days of Auguft laft, without 
any juft provocation, wilfully and violently throw the faid Robert Lamb, who 
“ was then lodging at your houfe in the Ganongate head, over the {tar of your 
“ {aid houfe, upon which he fell and received a wound or brurfe upon his head, 
“© near to his right ear, or upon fome other part of his body, whereof he died 
““ next day or foon thereafter.” 5 

On,the 7th of Anguft 1741, Lillias Brown was indifted for the murder of Mary 
Mitchell, “ by forcibly pushing or flinging her headlong down the ftair ot her 
* own houfe, whereby the received a wound in her hed, and a fra€ture of her 
“ aim, or wounds or frs@tures one or more on fome part of her body, of which, 
“ or of a fever and mortification thereby contracted, fhe died in a few days 
«‘ thereatter.” ‘Lhis woman was banifhed Scotlaid or life on ber own petition, 
on the 13th Augult, after formations recorded on tue vale, 


gf 
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tion in the precife terms of the charge, he was adjudged to 
be tranfported for life. — 

Very analogous to this, but brought to an iffue favour- 
able to the pannels, was the cafe of Thomfon and Aberdeen, 
who were charged with the murder of William Michie, thus. 
“ He was met or attacked by the faid Andrew Thomfon and 
“ Alexander Aberdeen above complained on, who, or one 
* or other of them, without provocation, either pulled or 
« pufhed the faid William Michie from off his horfe, where- 
“ by he fell upon the pavement, and either fra@tured his 
 fkull, or bruifed the fame fo much, that he expired in the 
“ afternoon of the day following.’”? This libel was found 
only relevant to infer an arbitrary pain. And the pannels 
were faved even from this, by a general verdict of ac- 
quittal. . 


A cas fomewhat different from any of thefe, as to the 
mode of the intended mifchief, was tried at Perth on the 29th 
September 1784. Henry Inglis, and Andrew and Robert Col- 
villes, were charged with culpable hamicide, in having 


mixed 


x December 14. “ The Lords find the libel relevant only to infer an arbitra- 
“ ry punifhment, and repel the defences againft the faid relevancy, and remit,” 
Se. 

December 19. ‘ The jury find it proven by concuriing witneffes, that Gaf- 
“ par Reyfano, pannel, did upon the day hbelled, or thereabout, tnrow the de- 
“ funét from the door of the faid Gafpar Reyfano’s dwelling houfe, backwards, 
“ down the ftair, by which fall the defun& received a bruife or wound on the 
“ head or right ear, whereof he died next morning.” 

In March 1721, Hugh Sandilands, a lad of fifteen, who had killed his fellow- 
fervant, a grown man, with one flroke of a dung-fork, was indicted for murdei , 
and informations are recorded on the cafe He was afterwards tranfported on his 
own petition, J fay fo on authority of a note written on the printed papers. 
For the cafe drops out of the record, 
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mixed f{nuff, or fome other hurtful ftuff, with fpirits, or fome 
other liquor, and adminiftered it to a certain perfon as a 
draught ; in {post probably,.or at worft meaning to make 
him fick, The libel was found relevant; as laid; but the 
proof was defective, and the pannels were acquitted. | 

Ir the law be fo in thefe. cafes, it feems ta be no lefs rea» 
fonable that the fame judgment fhould pafs.upon a woman 
who deferts and expofes, and thereby kills her infant child ; 
though fhe do it in a way not likely to deftroy the child, as 
by the fide of a highway, and inthe day-time. For ftill the 
does a very wrong thing, and fubjedts the child, more or lefs, 


to the hazard of what may happen. But of this more fully 
afterwards.. 


In the fame view notice may be taken of the fituation of 
a preceptor, who has been fo unfortunate as to deftroy his pu- 


_ pil, by exceflive correction of his perfon. By reafon of the 


favour and privilege of his fituation, this feverity fhall or- 
dinarily be afcribed to the due motive; but it is not there- 
fore to be entirely pardoned, being fo great an intem- 
perance, and in fuch a perfon, but fhall only fave him from 
the pains of murder. Nor fhall he be faved even from 
thefe, if the excefs be fo great, as can only be imputed 
to fpecial malice, or a cruel difpofition: as if by invent- 
ing extraordinary ways, or ufing dangerous and unufual 
inftraments of difcipline, he furnifh evidence of his de- 
praved will. And of this opinion our Judges had been in 
the cafe of Robert Carmichael, on the exceffes as charged 
in the indiétment 1; though on the faéts as found in the 
verdict, 

1 “ They find the indi€tment, as it is fo declared and amended, relevant to 


“ infer the pains of death, and find any of the qualifications hibelled in the in- 
© diétment, 
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verdidt, the culprit efcaped with a very gentle (I had almoft 
fajd a nugatory) fentence. Indeed, many have thought 
that even on the verdict there was room for a more fe- 
vere conftrudion. Whether the pannel had firmly refolved 
to difpatch his+vidtim on the fpot, (as in truth he did dif- 
patch him), will not determine his guilt; for clear it is, 
(which often amounts to the fame in law) that he meant to 
do him a dangerous, exceflive, and outrageous bodily harm, 
and commited fuch flagrant abufe of his perfon, as fhowed 
an abfolute and complete indifference about him, whéther 
he fhould live or die. 


I suaty now difmifs this article, after obferying, with 
refpect to the prefumption on the fubje@t, whether it be that 
the pannel meant death, or fome great mifchief, or only 
fome inferior injury, that no general rule can be laid down, 
which fhall be very ferviceable in practice, or fhall not be 
liable to frequent exceptions. Jt may feem reafonable, in 
the cafe of a blow or two ftruck with the hand, or with fome 
ordinary and feemingly “harmlefs implement, that the pre- 
fumption fhall be in favour of the pannel, that he was not 
aduated by a very injurious purpofe. But even this is only 
generally true, and entirely fails in the cafe of a ftout and 

| grown 


 di&tment, death immediately following, relevant, /eparatzm, to infer an arbi- 
“ trary pain.” January 15. 1700. 

The verdiét is in thefe words: ‘* Find it proven that the pannel did three. 
“ times, ea incontenentr, feverely and cruelly Jafh and whip the defunct upon the 
“ back and hips, and in rage and fury did drag him from his defk, and did beat 
“ him with his hand, upon head and back, with heavy and fore ftrokes, and af- 
“ ter he was out of his hands, he immediately died , and finds it likewife pro- 
“ ven, that after the defunét’s death, the fide.of his head was {welled, and blue 
“ marks feen thereupon, with feveral marks of ftripes, from the {mall of his 
“ back to his houghs.’” 
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grown man, who fmites a woman, -or a boy, or an infant, or 


an aged and very infirm Sata, in that manner, and with 
all his might; a mode of affault as likely to prove mortal 
to fuch a one, as in the cafe of one of his own years it is, if 
he ftrike him with a ftone or a club. Nay, the very words 
uttered by the pannel on the occafion, if they be very ma- 
lignant and rancorous, and more efpecially if there have 
been waylaying of the deceafed, and previous threats of 
deftruction, may be expofitive of the intent in fuch a man- 
ner, as to maintain the profecution for murder, though com- 
mitted with a very unlikely weapon. Accordingly, dittay 
was, without hefitation, fuftained againft Malcolm Brown, 
miller in Lenox-mill, for killing William Stark, a young 
boy, by ftriking him a blow on the ear with the hand; where- 
by he became inftantly deaf, and languifhed for fome time, 
and died. The pannel maintained only this defence, that 
the boy, died of fome other ailment; and on this ground it 
probably was, that he had a verdict of acquittal. 

THERE is thus no juft and general rule but one, that the 
intent muft be gathered from the whole circumftances of the 
cafe; by the Court, when judging of the relevancy, accord- 
ing as the ftory is related in the libel, which at that period is 
held for true; and by the jury, according as the fact ap- 
pears upon the evidence. With refpect to which, even 
though the pannel bring no proof in exculpation, fuch izdi- 
cia (or tokens as they were once called) may appear on the 
profecutor’s proof, as fhall juftify the jury in acquitting of 
the higher offence. 


June 29. 1664. 


Culpable Homi- 4. I Now pafs from thofe cafes, where the homicide is in 
erie on Provo: this fenfe accidental, that it happens without the intention 
of the killer, to thofe, certainly more crimina! cafes, where 

the 
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the killer has a mortal purpofe, and yet is not in the firft HOMICIDE. 


degree of guilt asa murderer: for this reafon, that he is 
not ftirred to the deed by wickednefs of heart, or hatred of 
the deceafed, but by the fudden impulfe of refentment, ex- 
cited by the provocation of high and real injuries, and ac- 
companied with terror and agitation of fpirits. 


To judge fuch a flayghter as a pure involuntary ad, like ie thete- 


that of a brute or a madman, which is the object of nei- 
ther praife nor blame; this certainly is a courfe for which 
nothing of any weight can be urged. For although, along 
with other animals, we are fubject to the impulfe of refent- 
ment on injuries, which 1s neceflary to our prefervation ; 
yet it is not in our fpecies, as in theirs, a blind and ungo- 
vernable impulfe, which tranfports us whitherfoever it will ; 
but has been placed by the Author, of our nature, under 
the controul of a fuperior principle, which may ferve to re- 
{train it within thofe juft. bounds, where it anfwers its pro- 
per ends; and by means of which, if duly and habitually 
exerted, not only the conduct of the man on any particular 
occafion may be regulated, but even the feeling itfelf be in 
a great meafure chaftened and fubdued: fo that the very 
things which are done for felf-defence, fhall be done calmly 
and with meafure, and lefs out of rage or animal paflion, than 
from confiderations of juftice and neceflity. To gain this 
{tate of felf-command, is pait of every man’s duty, according 
to the degree that is attainable to him, in his way of edu- 
cation and courfe of life; and fo far to fall fhort of ir, 
as mortally to avenge any infult or injury which neither 
1s attended with danger to one’s life, nor is impoflible to be 
repelled and chaftifed by gentler means,—this, without a 
doubt, is a culpable and criminal excefs, fuch as in any well 
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conftituted mind will be followed with Jong regret, and 
which the magiftrate cannot pa over without fevere re- 
prehenfion. A conclafion which will only be the more con- 
firmed, when he refle@ts on the great frequency of fuch 
fcenes of provocation, and how prone the nature of every 
man to judge too haftily, ahd too highly, of any wrong 
which he happens to fuftain, To put men therefore on 
their guard in this refpect, and form them, as thuch as may 
be, to a previous habit and difpofition on the fubje@, which 
may ferve as a corteétive of fudden paffion, the law of all 
civilized countries, has condemned all homicide that is 
done on proyocation, though gtievous, and difficult to be 
withitood, as a high crime, and the fit fubje&t of exemplary 
corrections thes See . 


Bur while we thus entertain a well grounded jealoufy of 
every man’s pattiality in his own cafe, and have a due regard 
to the peace and order of fociety, which are fo deeply con- 
cerned in the repreffing of fuch excefles; yet, on the other 
fide, we cannot as men be infenfible to the wide difference in 
tefpect of guilt, between the homicide which has no caufe but 
in the wickednefs of the killer, and that which is only in re- 
taliation of fore and alarming injuries received upon the 
fpot, and has thus the double excufe of bodily pain, and 
perturbation of fpirits. ; 

It nay indeed be faid, that im one point of view, there 
is more need of feverity applied to fudden than to wilful and 
malicious horhicide$ on account of the greater frequency 
of the inferior offence. But no more in this than in other 
cafes, can we, in judging between man and man, put the feel- 
ings of human nature out of queftion on views of policy 3 
or forget what the degree of perfection is, to which our 
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for the frailties of our condition within as narrow bounds 
as we fafely can,—this is a right and neceflary courfe ; be- 
eaufe by means of fuch difcipline we may improve and be 
corrected. But to have fome confideration of thofe frail- 
ties, fo as only to punifh them in their degree as fuch, and 
not. in the fame rank with the fouleft and moft odious 
crimes,—xthis is no lefs a juft and falutary rule; if the pu- 
nifhment is meant to have. its due effed as an example, and 
the people to be conciliated to the courfe of criminal ju- 
ftice. And here let me add, that thofe who argue for the 
reception of this plea into the law, are not, as at firft it might 
be thought, appearing on the fide of mercy. For if in 
every cafe the maniflayer is to make atonement with his life, 
without regard to the provocation, however high, which 
he has fuffered; then may it be expected that juries will 
find a general verdict for the pannel, whenfoever they can- 
not reconcile this feverity to their own confcience; and 
thus, (as actually happened in the cafe of Finhaven), the 
pannel fhall be difmiffed without even that punifhment, 
which his intemperance deferves. Now the allowance of the 
inferior denomination of homicide, while it faves the offend- 
er’s life, keeps him liable to fome correction proportioned 
to his fault, and maintains this fort of flaughter in its due 
place in the public opinion as a crime. 

Aut confiderations, therefore, iffue in one conclufion. The 
invader, who offered the injury, knowing as he did the re- 
fentment which it behoved to excite, was therein guilty of 
a wrong; and juftly merited to receive upon the {pot, a fe- 
vere chaftifement of his perfon. And though the due mea- 
fure has been far exceeded ; yet it were (I had almoft faid) 
na lefs exceflive, to condemn this culprit to death, who 
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has not finned out of cruel difpofition or wickednefs of Heart, 
and is neither that object of averfion to his neighbours, nor , 
that fame irreclaimable and hopelefs member of fociety, as 
the wilful murderer, on whom mercy and pardon weie thrown — 
away. Punifhed he ought to be, that he may ftand corrected, 
and others be taught the leflon of patience by his example ; 
but there is no reafon why he fhould feal his repentance 
with his blood, which, in civilized times, neither the fre- 
quency of the offence, nor the public opinion will demand. 


THESE feem to be the obvious and reafonable grounds, 
on which to maintain the diftin¢tion between culpable ho- 
micide and murder; the one punifhable with death, the 
other at the difcretion of the Judge. Reference has alfo 
been made in fupport of it to the Jewifh law, and to the Ro- 
man; but, for my own part, I rather'think, both unneceflari- 
ly, and without fuccefs. The texts of the civil law + feem 
rather to have relation to thofe cafes, where the flaughter 
happens without intention to kill, and not to thofe, where the 
mortal purpofe may be excufed. And with refpedl to the Jew- 
ith law 2, though fome of the paflages may feem to be ambi- 
guous ; yet on the whole, they give countenance to this opi- 
nion, that even for a pure cafual flaughter, that which hap- 
pened by accident and mifadventure, without evil purpofe, 
the flayer ftood in need of the fafeguard of the fanctuary, 
to defend him from the vengeance of the kindred of the de- 
ceafed; and that to any but him, even the city of refuge 


was no protection, And this is perhaps the natural courfe 
in 


x L x. No.3 ad leg. Gorn, de Sicaiiis. L 1. Cod. e). Tit. 


a Exodus, chap xxi ver..13. 14 , Dent. ch. ax. ver. q. 5, 6., Numbers, 
ch, XXa¥. ver, 15 to 28. 


/ 
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im the infancy of law and government, while the paffions of 


men are violent, and crimes are lefs punifhed on any con-. 


fiderations of juftice or policy, than to allay the paffions of 
the individuals concerned. 


But concerning this. it is truly of little importance to en- 
quire: becaufe clear it is, upon the teftimony of our ancient 
ftatutes *, that the diftinction of murder and flaughter on 
fuddenty, or chaude melle, as it was termed, (hot quarrel, that 
is, or heat of blood), had once been thoroughly eftablifhed in 
the practice of Scotland. Not indeed on that regular and con- 
fiftent plan, which is fuitable to the improved jurifpiudence 
of later times; but ftill in a fubftantial and efficacious form, 
fuch as commonly anfwered the purpofe of faving the offend- 
er’s life, and which fufficiently marks the fentiments of thofe 
times with refpedt to the degree of his offence, as contradif- 
tinguifhed to murder. It was the appointment of thofe 
laws, that the manflayer on fuddenty was to have the be- 
nefit of the girth or fan@tuary He might flee to the church 
or other holy place; from which he might indeed be taken 
for trial, but to be returned thither, fafe in life and limb, 
if his allegation of chaude melle were proved. Thus, though 
the form of the relief was defeftive, and the application of 
it irregular and uncertain, as it depended on the circum-~ 
{tance of flying to and reaching the girth; yet ftill (like the 
benefit of clergy in England, wnich had the like fupertti- 
tious Origin), it made a material difference in the law, and 
was a mark of the different opinion of the country with re- 
{pect ta the two modes of homicide. 


é On. 


1 See a&1425, ¢ 51., 1426, c. 89. 95., 1469, ¢ 35., 1491, ¢ 48, 1535), 
c.23. See alfo Mackenzie, Tit. Murder, No. 11. 
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CHAP. Vk. Ow the Reformation, when the privilege of fanctuary was 


if sbolihed at abolifhed, this made of relief was of courfe at an end, But 
ton —COS- tothe diftinétion of punifhment in murder and chaude. melle, 
- which had hitherto been enforced by means of the jus api; 
whether the juft confequence was that this alfo fhould be 

abolifhed along with that inftitution; this at leaft is not fo 

elear a pofition. ‘Fo thofe who think that the circumftance. 

of fanctuary was not itfelf the ground-work of the dedtrine, 

but an accident only in the external fhape and mode of ope- 

ration of a precept, which is founded in the firft feelings 

of humanity and juftice, it may rather feem, that, unlefs a 

{tatute had interpofed to abrogate the diftingtion, it {till be. 

hoved to have effect in law} and that it lay with the Judges 

of the land to devife fome new and impraved expedient, 

by means of which the ends of juftice might with more 

certainty, and in a more confiftent form, be attained. That 

this was actually done, does not appear from the books of ad- 

journal. On the other hand, (though fome rigorous examples 

may be produced), as little can it be faid that they bear tefti« 

mony of fuch a cuftom of judgment, or train of precedents, 

as abfolutely to fix the law againft the merciful conftruc- 


tion. 
Cb: ; : 
sf eee Tuts, it has however been alleged; was afterwards done, by 
A& 1661, the ftatute of the 13th February 1649; which falling under 


the general aé& refciflory of the ufurper’s laws, was re-enact- 
ed by the ftatute 1661, c. 22.3 and which ordinance, if — 
in explicit terms it abolifhes this humane diftin¢tion, or, 
being ambiguons, if it has been fo conftrued by long and 
uniform cultom, is without a doubt decifive of this im- 
portant queftion. But thefe things are far from being paft 
difpute. 

THE 
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‘Tue ftatute is entitled “ concerning the feveral degrees of HOMICIDE. 


 vafual homicide.”’ It proceeds upon a narrative of being 
intended to remove “ all doubt that may arife hereafter in cri- 
“ minal purfuits for faughter.”” And it enacts in thefe words: 
4¢ That the cafes of homicide after following, vzz. Cafual ho- 
“ micide, homicide in lawful defence, and homicide com- 
“ mitted upon thieves and robbers breaking houfes in the 
“ night; or in cafe of homicide the time of mafterful depre- 
“« dation, or in the purfuit of denounced or declared rebels for 
“ capital crimes, ot of fuch who afflift and defend the rebels 
“ and mafterful depredators by arms, and by force oppofe 
“ the-purfuit and apprehending of them, which fhall happen 
“ to fall out in time coming, nor any of them, fhall not be 
“ punifhed by-death; and that notwithftanding of any laws 
“ or atts of Parliament, or any practick made heretofore, or 
“ obferved in punifhing of flaughter.”” Now, an argument is 
raifed upon this ordinance} that being made for the fettlement 
of all doubts in this matter, and bearing a full enumeration of 
thofe cafes of flaughter which fhall not be capitally punifhed, 
(cafes all of them more favourable to the pannel than that of 
flaughter in chaude meile), it by neceffary implication, ex- 
eludes this laft fpecies, from the benefit of the privilege 
therein promulgated. 


THE main anf{wer to this argument has been: That under 
the name of ca/ual homicide,and cafual homicide in defence,the fta- 
tute has truly made the exception of the very {pecies in quef- 
tion, For that by thefe terms it does not intend a pure acci= 
dental and inculpable flaughter, about which there never could 
be any doubt that it was not liable to any penalty, far lefs to 
the pain of death, but homicide upon cafual or occafional 
rencounter and fudden provocation, as contradiftinguifhed 
to homicide per induftrian, wilful murder, or of malice afore-~ 

thoughe, 
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thought, and without excufe from heat of blood. In fup- 
port of this conftrudtion it is urged ; that not only in com. 
mon language, but alfo in the writings of lawyers, both 
foreign and municipal ', and in the texts likewife of the 
civil law, the term ca/ual has often been ufed in this loofe 
and larger fenfe, to fignify any thing that Happens fudden- 
ly, and on an unforefeen occafion; and that in this fenfe 
it may properly be, and has been applied to flaughter com- 
mitted in chaude melle ; where the meeting; the provocation, 
and even in fome fort the mortal ftroke, are all of them 
matters of chance and fatality, rather than defign. Farther, 
and which is more material, it is argued, that in this 
fenfe the term is ufed in the rubrick of this very ftatute 
“* concerning the feveral degrees of cafual homicide,’ fee- 
ing that pure accidental flaughter admits of no degrees, 
but is always one and the fame, and exempt from all man- 
ner of pain. Nay more, (proceeds the argument), in this 
fenfe it is even ufed in the body itfelf of the flatute, and in 
that claufe relative to “ the cafe of homicide cafual, and of 
“¢ homicide in defence,’’ which empowers the Judge to fine 
and imprifon the offender ; a provifion utterly unapplicable 
to a pure fortuitous, and in all cafes inculpable, a2. As 

: alfo 


1 “ Nae flaughter done by chance or chaude melle {ould be callit murder, for 
st all murder is committed of fore-thought felony.” Balfour’s Pratticks, p. 512. 

“ Manflaughte: committed voluntarily be fore-thought felony, or cafuadly by 
“ chaude melle, generally 1s punithed with death,” t#c. Skene, of Crimes, 
tite Ze cals P 


2 % Providing always, That in the cafe ‘of homicide cafual, and homicide in 
“ defence, notwithftanding that the flayer 1s by this att free from capital punith- 
“ ment, yet it thall be leifum to the criminal Judge, with advice of the Coun- 
“ oil, to fine him in his means, to the ule of the defunét’s wife and bairns, &#ec. 
“¢ or to imprifon bim........ And that all cafes to be decided by any Judges 
“ of this kingdom, in relation to ca/ual homicide in defence, committed at any 
* time heretofore, fhall be decided as 1s above exprefled.” 


& 
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alfo it is again ufed in the fame fenfe in the concluding 
period of the ftatute, where it {peaks of cafual homicide 
in defence ; a phrafe which does not fo well apply to any thing 
as to this of fudden flaughter, committed in defence againft 
a farther injury, which there is reafon to fear from the 
violence already fuffered. - 


In confirmation’ of thefe and other arguments, which 
were urged with the firft ability, in the noted cafes of Car- 
negie of Finhaven and Mungo Campbell, reference may be 
made to a record, not mentioned on either of thefe oc- 
cafions, but which as an evidence of the proper acceptation 
of the term cafual or accidental in the Scottifh practice, and 
alfo of the nature of that flaughter which is oppofed in the law 
to flaughter on forethought felony, may feem to have its 
weight. What I allude to is the following entry in the cri- 
iminal record, relative to a remiffion of flaughter for Tho- 
mas Crawford. 


“ Wee his Majeftie’s Juftice-deputes having confidered 

“ ane reference made to us be the Lords and Comiflioners 
“ of Excheq', daited y°® feaventein day of Auguft 1663, 
“‘ beirand, That albeit the fignator of remiflion under his 
© Majeftie’s royal hand granted to Hew Crafurd of Smid- 
“* diefchaw for the flaughter of umq! George Wylie, beares 
*“ his Majeftie’s information y‘of to be, that it was done 
** upon ane occafional rancounter without any forthought fellonie, 
“ or malice betwixt them; yet it being reprefented to the 
“ faid Lords, that the faid flaughter was done upon /or- 
thought fellonic, and they being defyrous to be trewlie in- 
“ formed yruntill, that they may flop or pafs the pafling of 
ach . “ the 
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the faid remiffion accordingly, they therefore defyred his 
Majettie’s Juftice-deputes to take tryal of the maner of 
the fatd flayghter, and to repoirt our judgment y‘anent : 
As alfo, we having confidered the faid fignator of re- 
miflion and narrative yrof, with the. depofitions of the 
witnefics adducit before the faid Comiffioners of Excheq'. ; 
and having re-examined the famen witneffes and feve- 
ral others witnefles adducit both be Wylie’s relict and 
for the faid Hew Crafurd, upon confideration of the 
faid haill depofitions, we do humblie repoirt our opinion, 
That the forefaid flaughtcr committed be. the faid Hew 
Crafurd was without any precogitate matice or forthought 
fellonie ; but that the famyen was committed ex calore.wa- 


| cundia, upon occafion of reproachful fpeeches uttered at the 


tyme amongft them, being occafionally togetber in ane ordi- 
narie way of friendfhip and familiarity drinking together, 
conform to the narrative of the faid remiffion: becaufe, 
jirfi we find that the invitation to the alehoufe where the 
flaughter was committed was from the defunct Wylie, 
and not frae Crafurd, who was both unwilling to go to 
the honfe with him ; and after the gomg was glade to be 
red of Wylie when he was going away. Secundly, Both 
Crafurd and the defun@ Wylie denyed that there was any 
malice or, envy betwixt them , and it may be fee that the 
malice was betwixt Crafurd and Wylie’s wyfe for mifre- 
ports, or upon the account of any threatening words fpo- 
ken by Crafuid before the ad. We having examined the 
witnefles anent their knowledge of the ground thereof, we 
find the famyne fo frivolous and little caufe, that we can- 
not look upon them as grounds of ane precogitate malice or in- 
tention to kill, e{pecially confidering that their meeting to- 
gether at that time was occaftonally and acetdentally upon. 
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* fome others their neighbours in a familiar way together 5 
‘ wheiras we conceive if the famyne had been committed” 
upon forthought fellonie or precogitate malice, Crafurd would not 
“ have defyred fo many perfons to have gone in with them 
“ to drink to be witnefles thereto. Thirdly, After Wylie 
“ was going away and was paft the fpence door, and almoft 
“ at the door of the fyre-houfe, he turned back again on Cra- 
“ furd, and yoked with him at the fpence door, and whea the 
_ © candle was lighted they found Wyhe was above Grafurd, and 
* fome of the witnefles depones, that he had thruft Crafurd to 
“ the ground. Thefe and fome other confiderations moves 
“us to report as aforefaid. In witnefs whereof, we have 
“ fubfcribed thir prefents with our hands, at Edinburgh, the 
Setcnt a of September 1663. 
“ Sic fub’. Geo. MacKkeEnziE, 
¢ Joun CunyncuHam.” 


Now, it is remarkable, that in this cafe, which happened 
fo recently after the ftatute 1661, that which is oppofed to 
flaughter upon Sore-thought Selony or out of malice, is flaughter 
upon. accidental meeting or occafional rencounter, and proceed- 
ing ex calore wracundie, on provocation and affault by the per- 
fon flain; which circumftances are reported to his Majefty 
as reafons fora pardon. The terms too, which are made 
ufe of throughout this paper, are plainly the fame in fub- 
ftance as that of ca/ual, which occurs in the ftatute 1661. 

WHETHER decifive or not of the true meaning of the Le- 
giflature, thefe remarks are at leaft fufficient to fhow, 
that the enactment is in fome meafure doubtful and obfcure. 
And happily this feems to be all that is requifite, for pre- 
ferving this important do¢trine to us, as a part of our law. 

a G2 Being 
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Practice. 
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Aug. 1728. 
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‘Being grounded in the higheft reafon. and humanity ; being 


confirmed by the practice of the moft enlightened nations; and 
having of old been eftablifhed in our cuftom, and acknow- 
ledged by our ftatutes, in an efficacious and fubftantial form ; 
it could not therefore ceafe to be law, unlefs in virtue of a 
ftature which abolifhed the diftinétion for the future, in 
clear‘and unambiguous terms. Applied to a matter of this 
fort, it is a fair rule of conftruction, that the failure to ex- 
prefs and declare, is the fame as the want of purpofe. And 
as long as they have it in their power, our Judges will 
properly refufe to believe, that the Legiflature entertained 
an intention which is plainly barbarous and unjuft. 


WHETHER long and uniform. practice, conftructive of 
the ftatute in the unfavourable fenfe, would have been fuf- - 
ficient to decide this controverfy, and to bind our Courts to 
fo rigorous arule of judgment, 1s quite another queftion, 
and one in which there is happily no occafion to engage. 
Becaufe in truth, the practice proved to be juft that fluétu- 
ating and difcordant practice, which is fuitable to the ambi- 
guity of the ftatute, and might naturally be expected to 
refult from it. Certainly, inftances can be produced of libel. 
found relevant to infer the pains of death, and even of the 
pains of death inflicted, in cafes where grofs provoca- 
tion was proved ‘to have been given. Such among others 
is the cafe of George Cumin, and more efpecially that of 
Carnegie of Finhaven; where the defence of a continued 
train of provocation by rude behaviour, and injurious words 
and geftures, and thefe followed with an affault on the per- 
fon of the pannel, by throwing him violently down into a 
deep and offenfive puddle, was found infuficient to protect 
him from the ordinary pains of law, as for a murder, But 

the 


- 


AGAINS TOOTH ECP E RR Son 


the iffue was that the affize, unable to reconcile this opinion 
of the Court in point of law to their own feelings of huma- 
nity and juftice on the cafe, found a general verdict of not 
guilty for the pannel; who was in confequence difmiffed 
without even a cenfure of his fault. 
On the other fide, it is no lefs true, that inftances, can be 
fhown, equalatleaft innumber, and more than neceflary tokeep 
’ the conftruction of the ftatute open, of arbitrary punifhment 
applied to fituations, where yet there was no juft pretence of 
either a pure accidental flaughter, or of danger to the life of 
the killer. The defence of previous affault and beating, 
was fuftained to liberate from the ordinary pains in the cafe 
of Alexander Maxwell and others ; at the fame time that the 
defence of actual danger to the life was found relevant 
fimpliciter to affoilzie *. Another very appofite, and indeed 
_invincible cafe, is that of Enfign Hardie; in which, after 
having repelled certain allegations of real injury, when 
pleaded to the effedt of felf-defence, the Court fuftained the 
fame facts as an aggreflion, to reftrict the libel to an arbi- 
trary 


1 Finds that part of the libel raifed by Alexander Maxwell, and the other 
“ pannels with him, and the defence founded thereon, zz. ‘That there was pre- 
“ yjous combination, whereupon followed the convocation lbelled, to debar and 
* keep out Mr Walter Macgill, the minifter, from entering into his church that 
“« Sunday, and when they were required to difperfe, inftead of doing thereof, 
“ they took the keys from the bedall, and beat the nottar and the minifter's 
“ wife, and others, before the laughter, mutilation, or wounding was commit- 
“ ted, relevant to reftriét the flanghter to an arbitrary pain, but find, if the mi- 
“ nifter’s hfe was affaulted, or any actual attempt by throwing great ffones at 
“ him before committing the flaughter libelled, the fame 1s a defence fuficient 
“ to liberate from the flaughter and gther crimes hibelled, /mpézsceter .”” 
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trary pain?, Some years after, even a lefs violent injury, 
by {truggling with the pannel to take his carabine from him, 
was found relevant to the fame effect, in the cafe of Peter 
Maclean, | | ; 


THERE could not in thefe inftances be any doubt of the mor- 
tal purpofe; as the homicide was done with the proper weapons 
of flaughter. And after them, though not of the fame defcrip- 
tion in that particular, may properly be fubjoined the cafe of 
John Chriftie; where the manner of the homicide is defcribed 
to have been by throwing the deceafed to the ground, and dif- 
patching him, while in that fituation, with repeated blows ofa 
big ftone, large ftick, or other‘mortal weapon, upon the head 
and other parts of the body, whereby his fkull was fradtu- 
red, and death enfued 2, This was an affault of that fort, 

from 


2 “ The Lords futtain thefe defences proponed for the pannel, viz. That the 
© defunét was the firtt aggreffor, and did take hold of the pannel’s horfe bridle, 
‘© and when he was holding the horfe by the bridle, did give the pannel a itroak 
“ over the face with a rung or tree, and wounded him to the effufion of his 
blood, and that the defunét beat the pannel from his horfe, conjunéfim rele- 
vant to reftriat the libel to an arbitrary punifhment, but found the reply made 
‘ by the purfuers, that the pannel beat the defuné on the face with a thrawn 
“ yoad, before he ftruck the pannel with the rung or tree, relevant to elide the 
* forefaid defence, /mphietter.” 


2 * And the faid deceafed George Crookbone, as became him, endeavouring 
“ to reftrain your violence upon his faid brother, and to prevent any further fight- 
ing or quarrelling with you, who having a big ftone or large ftick, or fome 
other mortal weapon in your hands, and having tript or thrown down upon 
“ the ground the faid deceafed George Crookbone , at leaft, while the faid de- 
“ ceafed George Crookbone was lying on the ground, and was in no condition, 
“« either to offend you, or todefend himfelf; you did with the faid {tone or wea- 
‘* pon, moft barbaroufly, inhumanly and felonioufly, beat, knock and brurfe him 
upon the head, and funary other parts of his body, while he was crying out de 


was 
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from which no inference could arife on the face of the 
charge, in favour of the pannel, that he did not intend to 
kill. The libel was therefore found relevant to infer the 
pains of law, and a proof at large was allowed the pannel 
of all matters tending to alleviate or exculpate. The ver- 
di& was thus:.“ Find it proven, that at the time libeHed 
“ the deceafed George Crookbone received a ftroak on his 
“‘ head, with a ftone from the pannel John Chriftie, of which 
“ he died; and find it likewife proven, that the pannel was 
‘© drunk, and was firft attacked by Thomas Crookbone, bro- 
“ ther to the defunct George Crookbone, in which fcuffle 
‘ the defunct engaging, received from the pannel the wound 
““ of which he died.” Now what is here found in favour 
of the pannel, neither amounts to felf-defence, nor is repug- 
nant to the notion of a mortal purpofe. Yet his fentence was 
only for tranfportation; which indeed, upon the footing of an 
unintentional flaughter, would have been too feveie'. 

Last 


‘ was gone, wherethrough he recerved a mortal wound or fraéture of the bones 
“in his head, and lay upon the flreets till he was lifted up, and affilted to walk 
“ to the houle of ——-—- ——-—-—,, being all over blood, where he remained 
“ fpeechlefs, tall he died about erght o’clock, or fome other hour of the morn- 
“ ing of that day.” 


1 If the Court looked into the proof for explanation of the general terms, ufed 
in the interlocutor, they would find full lefs reafon to believe the pannel free of 
malice, For the fact as pioved was, that the deceafed, when lying on the giound 
with his hat off, was repeatedly ftruck on the head by the pannel, lying above or 
flanding over him, and wath a flone clenched in Lis hend, which he had ftooped 
to take up, when the pannel fell. 

In the trial of Thomas Roy at Aberdeen, Septembe: 17 1759, the verdict 
found, “ That the fad Thomas Roy did, time and place hheled, with a ftone, 
“ hit the faid John Murray in the head, of which blow the fad John Mun- 
“ ray thereafter died, but alfo found alleviating circumitances proven ’ This 
cafe was referred for the opinion of all the Judges , but the decifion was prevent- 


ed by a pardon, See the Record, June 24. 1760. 
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Lasr of all, I thall cite the cafe of James Chriftie. The 
pannel had ftabbed with a fword, but excufed the deed 
on this ground, that he had found the deceafed in the act of 
adultery with his wife, and facrificed him to his reféntment 
on the fpot. This defence, the Court juftly found relevant 
to reftrict the libel to an arbitrary pain?. Yet, how reafon- 
able foever this judgment, what other view can be taken of 
fach a cafe, than as a cafe of homicide on high provocation? 
And though the provocation be high, yet is it in fome re- 
{pects not fo favourable to the pannel as that of other inju- 
ries; becaufe the homicide is here done on the pure. prin- 
ciple of rage and 1evenge, unaccompanied with that fear of 
farther violence, or that perfonal confufion and alarm, which, 
in the ordinary cafe of aflault on the body, concur with the 
refentment, and materially ftrengthen the defence. 


~ Wate fuch was the fluctuating and difcordant ftate of 
practice, in the conftruction of the ftatute 1661, no conclu- 
five argument could well be reared upon that law, being 
conceived in fo equivocal terms, to exclude thofe ftrong con- 
fiderations of reafon, humanity, and the example of other na- 
tions, which all unite towards the allowance of this impor- 
tant diftin@ion. Of late years, the opinion of the Court 
has been more favourable to the reception of it; and the 
term culpable homicide, as fignifying flaughter on great provo- 
cation, and punifhable at the difcretion of the Judge, feems 
to be faft gaining an eftablifhment as a proper Ware of 


ftyle,-in libels, interlocutors, and verdicts. 
I 


x “ But for reftri€ting the murder libelled to aii arbitrary punifhment, fuftain 
é this defence relevant, that the pannel killed the defunét, while he was in the 
“ aG of adultery with the pannel’s wife, and repel all the other defences.” 


The jury found the libel not proven. 


AGAINST THE PERSON. 


Ves 


I rere the reader to the followihg cafes, in-evidence of HOMICIDE. | 


this improvement of our practice. Firft the cafe of Richard 
Firmin and Allan Macfarlane, who were charged with the 
murder of Kennedy, by fhooting ‘him with a mufquet. At 
calling, the Lord Advocate reftricted his libel to a charge 
of culpable homicide; and in thefe terms, though beating 
a narrative which left no doubt of the mortal purpofe, it 
was fuftained by the Court to infer an arbitrary punifhment. 
There. was formerly occafion to mention, that the pannels, 
having acted in their duty, hada fgedael verdi@ im thei 
favour. © 


Seconpuy, The éafe of George White, Auguft 4. 1788. 


The charge againft him was alternative, as for murder or 
culpable homicide; and the narrative of the libel was, that 
he had killed the deceafed by firft ftriking him on the head 
with a candleftick, which beat him tothe ground, and af- 
terwards on the fame part with a bottle, which cut and 
wounded him; fo that he died of the confequences. The 
charge of murder was found relevant to infer the pains of 
law, and the other charge to infer an arbitrary punifhment. 
He was convicted of culpable homicide only , and had fen- 
tence to pay a fine of 100 merks, and to be imprifoned for 
eight months. 

Tuirv.y, The cafe of James M‘Ghie, Jan. 17. 17913; who 
killed the deceafed by ftriking him on the head, with a pair 
of heavy iron tongs, while lying on the ground. In this cafe 
alfo the charge was alternative; and the pannel pleaded 
in defence, the provocation and alarm of a violent affault 
made by the deceafed on his father in his prefence, by 
throwing him to the ground, and feverely beating him 
when in that fituation. The libel was found relevant, ge- 
nerally, to infer the pains of law. He was convicted of 

3B culpable 
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culpable homicide, and had fentence of banifhment from 
Scotland for feven years. 

In the circuit-courts alfo, of late years, many charges 
and convictions of culpable homicide have been the grounds 
of fentence ; though in cafes where the manner of the af- 
fault did not give any reafon to prefume, that the pannel 
was not aétuated by a mortal or highly outrageous purpofe. 


Bur though the diftin@tion of murder and homicide on 
provocation has thus at length become a part of our law, as 
of that of England; it is not however to be imagined, that it is 
therefore eftablithed in the precife fame terms in both, or that 
our practice has adopted the opinions of the Englith lawyers 
with refpe& to the kind or degree of provocation, which 
will fave from the ordinary pains. On the contrary, there 
is in this article a great and fubftantial difference between 
our fyftem and theirs. Thus far the two coincide, that no 
provocation of words, the moft foul and abufive, nor of figns 
and geftures, how contemptuous or derifive foever, 1s of 
fufficient weight in the fcale, materially to alleviate the 
guilt ; fo that if John, upon words or figns of reproach by 
James, ftraightway take up a knife and ftab him, or a heavy 
hammer and beat out his brains, he fhall be judged a 
murderer, and die. In this alfo their doctrine agrees, that 
they make no account of provocation by trefpafs on lands 
or goods, if not accompanied with violence to the perfon} 
whereby, if John find James breaking down his fence, or en- 
tering his inclofure to fearch for game without his leave, or 
pafturing cattle on his grounds, or poinding John’ s cattle 
when they are upon John’s own property 3 in none of thefe 
cafes is it any thing lefs than murder, 1f John fhall be fo far 
transported with 1age at this trivial and reparable offence, 

as 


~ 
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as to knock the trefpaffer on the head. In this all the 

Englith authorities are agreed‘; and certainly for reafons 

fo obvious and convincing as admit of no reply. _ ) 


Burt it is farther the fentiment of feveral, and among the Requifite De- 
ableft of their writers on law, that any aflault on the perfon see cone 
of the killer fufficiently extenuates his guilt, to lower the cafe 
to manflaughter ; though the injury be nothing more than a 
fingle blow with the hand, or twifting the nofe, or a fillip on 
the forehead, or juftling in the ftreet, or whipping the per- 
fon’s horfe out of the track2. Farther; it is the concur- 
ring dodtrine of all their books, that. where on a fudden 
quarrel, parties fight upon the fpot with mortal weapons, 
and on equal terms, (each giving the other time to draw 
and be on his guard); or even if in heat of blood they fetch 
their weapons, and go to the field and fight; there alfo the 
deed comes under the notion of manflaughter only 3: and 
this without any regard to the firft provocation, whether it 
be verbal or real, or from which of the parties it come. 


Now, in all thefe articles, our practice is formed upon Requtfte De- 
quite another plan. To have.a good plea of extenuation, ahs St be 
the pannel, at the time of killing, muft have ftood in_the 
fituation of an affaulted. and injured perfon; one who was in 
a manner conftrained to ftrike by the violence which he 

Qube was 


* Fofter, p.290. 291.3 Hale, vol. i. p. 455. 456.3 Baye iae b. 3. 6, gle 
No.2. No. 33.3; Blackftone, vol. iv. p. 200. 


2 Hale, p. 455. 456.; Hawkins, b. 1. c. 31. No. 36., Blackftone, vol. ivep. 191. 


*. 3 Fofter, p.295. No. 3. p, 297. No. 5., Hawkins, vol.i. c. 31. No. 28, 29. 
‘ and 34-3 Blackftone, vol. iv. p. 191, 
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was fuffering. from the deceafed, If i in any degree the mor- 
tal ftrife was matter of conyention between the parties, 
though but tacitly, and taken up at the moment; if the mor- 
tal blow was not the impulfe of inftant pain and agitation, 
but of a purpofe to fight as on a certain plan and fet of prin- 


ciples ; this, according to our notions, is murder in the fur- 


Cafe of Fair 
Combat in Heat 
of Blood. 


June 17. 1670. 
Jane rs, 1678. 


June 4 1667. 


Nov 9. & 16. 
1674. 


viver, In which point of view, the circumftance of waiting, - 
till the other party draw and be on his guard ; that ~favour- 
able circumftance which makes it manflaughter by the law of 
England; would not with us be of any advantage to the pan- 
nel, as fhewing plain deliberation, prefence of mind, and me- 
thod in his revenge. This, our rule, is proved by the twa cafes 
formerly related, of James Murray and James Gray, hoth of 
them cafes of fair combat in heat of blood- and on a re- 
cent quarrel, To which may be added (though with refpeé 
to the fufficiency of the evidence, the verdiG@ has been 
thought queftionable), the cafe of William Douglas, for the 
flaughter of Home of Eccles, which was fhortly thus: That 
thefe perfons along with others, had quarrelled when at 
dinner in a tavern, and having taken coach inftantly drove 
to the adjacent fields, where they fet to confufedly with 
fwords, two againft two; and Home was killed, as was al- 
leged (and indeed I think is praved), by Douglas. The fame 
principle feems to have ruled in the cafe of Andrew Ru- 
therford, indiéted for the murder of -James Douglas. This 
flanghter had taken place on a fudden quarrel, of which 
it could not be faid on the proof who was the author, or 


who had been the firft to draw: only the parties were feen by 


perfons at fome diftance to alight from their horfes and 
thiufl at each other, neither of them, as far as appeared, ta- 
king undue advantage, or giving back or declining the com- 


bat. The jury found the flaughter Ered and the felf- 
defence 


AGAINST THE PERSON. 


defence not proved. And the Court, who by their interlo- 
cutor had previoufly required it of the pannel to bone proof 
of felf-defence, gave fentence of death. 
_  Wirw us too, though not always a decifive, it is general- 
Jy an unfavourable circumftance for the pannel in this que- 
ftion, that: he has ftruck the firft blow. If John ftrike James 
a blow with the hand, and James return it with fevere blows 
of a ftaff, on which John, being. hurt and irritated, draws, 
but gives James time to do the like, and thus they fight and 
James is killed, this is murder by the Scottifh pratticc; 
however fuch a cafe might be refolved in the courts of Eng- 
land. We cannot make 'the fame allowance for his being 
provoked, who is‘anly in a fituation to be fo by his own in- 
temperate and unlawful act, and has fhewn an abfolute dif- 
regard. of thofe'very emotions in his neighbour, which he 
would have excufed in his own cafe. His aflault of his 
neighbour’s perfon juttified the return of blows; and, though 
there be excefs, he cannot therefore be either juftifiable or 
excufable to refent thefe, (while they do not put his life in 
danger), unto the death of his neighbour. | This rule is 
pointedly announced in the interlocutor on the cafe of 
Enfign Hardie, where it is fuftained to reftrid the libel to 
an arbitrary pain, that the deceafed was the firft aggreffor, 
and had laid hold of the horfe’s bridle, and ftruck Hardie 
en the face with a rung or tree: but this paflage immediate- 
ly follows; ‘ But find the reply made by the purfuers, that 
“ the pannel beat the defun@ on the face witha thrawn 
“ vod before he ftruck the pannel with the rung or tree, re- 
“ tevant to elide the forefaid defence fmpiiciter.”” 
Tue difference is ftill more remarkable with al to the 


degree of injury and provocation, which will be received 
in 
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in our Courts to extenuate the guilt. That any even grofs in- 
dignity is fufficient, or any affault on the perfon of fo flight a 
nature as thofe which are mentioned in the Englifh books 
of law ; this it would be contrary to the whole tenor of our 
records to believe. Suffice it to. mention upon this head, 
(fince the invariable courfe of judgment makes it needlefs to 
accumulate authorities), the cafe of William Aird, for the 
murder of Agnes Bayne, by throwing her backwards down 
ftairs. The allegation was here repelled, of her having pro- 
voked him by toffing the contents of a chamber-pot in his 
facet. In fhort, it is to be underftood, that it doés not 
come up.to the due defcription of the defence by our 
law, that the pannel is in rage and heat of blood, though 
owing to fome improper freedom which the deceafed has 
taken with his perfon: This paflion muft be occafioned by 
fome adequate and ferious caufe, fome fevere and continued 
affault, fuch as carries agitation and alarm with it, a dread of 
farther harm and injury, as well as prefent {mart and pain 
of body; whereby the fufferer is excu/able in the lofs of his 
prefence of mind, and excefs of the juft meafure of reta- 
Hation. Excepting the peculiar cafe of flaughter com- 
mitted on the adulterer difcovered in the fac, I am ac- 
quainted with no cafe of culpable homicide in our record, 
which 1s not more or lefs of this defcription; not a cafe of 
paflion only, but of paflion excited by bodily fuffering, and 
mingled with terror, and with perturbation of fpirits. And 
truly it may be doubted, whether in this our rule is not 
wifer and more falutary, at leaft more fuitable to the fer- 


vent temper of the Scottifh people, than that of the neigh- 
bouring 


t In the cafe of Jofeph Hume, February 26 1732, a defence of joftling and 
weibal abufe was once made, but almoft immediately abandoned. 


A GAINS "DT? TIVES Piteks OWN: 


bourne kingdom, which excufes the mortal revenge of fuch 
inconfiderable wrongs. To curb and reprefs an over-jea- 
lous, choleric, or quarrelfome humiour, as far as can be 
done without injuftice in the particular cafe, and thus to 
bend the temper to the courfe of civil order, is the main 
4cope of Jaw in this whole department of offences againft the 
perfon. And this object feems to be duly kept in view in our 
practice, when it has confideration of human infirmity in 
thofe difficult and agitating fituations only, which require 
a more than ordinary ftrength of mind, and command of 
temper to withftand them; not in thofe, where the pride 
more than the body of the man has been offended. 
However this may be, upon which it would not become 
the lawyers of either country to exprefs themfelves with 
confidence, clear it is, that fuch is our fixed and certain 


sulci 


Anp here I fhall take occafion to obferve touching the noted 
cafe of Mungo Campbell, though certainly a cafe of difficul-. 
ty, and well deferving of that deliberate attention which it 
received, that it was judged in ftrict conformity to the 
whole feries of precedents, eiiher of gn ancient or a modern 


date, that are to be found upon record. On the whole ’ 


circumftances of the fituation, even thofe of the Judges who 
were moft favourable to the pannel, and along with them 
the jury had been of opinion, that the injury to his perfon 
was not of that degree, nor had been profecuted to that 
Jength 1, which could excufe his paffion, or extenuate the 
guilt; fo that the deed was rather to be held a wilful and 

refentful 


t See Notes of the opinions of the Judges in this cafe, in Maclaurin’s. 
Criminals. 
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refentful deed, the fruit of the habit of mind, the proud and 
jealous wait of the man, who ated ‘deliberately om the 


occafion, than of excufable perturbation and tévror, or im 
mediate diftrefs of body. If, im profecution of his unlaw- 


ful purpofe, Lord Eglinton had advanced on Campbell, 


and had laid hold of the piece; and thus a perfonal -ftruggle 
had enfued; in which Campbell, defending his property, 
(and certainly he was not obliged to quit it), had been 
beaten and overpowered, -or injured in his body, before dif- 


- charging his piece; this would have been a far more favour- 


able cafe, and indeed, in my mind, hardly diftinguifhable 
from that already mentioned, of Maclean, in 1710, where 
an affault om a perfon, to take his carabine from him, was 
found relevant to reftrict the libel to an arbitrary pain. For 
this would not have been a fituation of fimple. trefpafs on 
goods, but of trefpafs necellarily coupled to affault of the 
perfon. But taking ali the particulars of this unfortunate 
ftory; it could {carcely be faid that Campbell had been at 
all afflaulted, or had any reafonable or well grounded ap- 
prehenfion of future harm to his perfon. Certainly, at the 
time of difcharging his piece, any provocation he had yet 
received was not higher than if he had been juftled in paf- 
fing, or pulled by the nofe, or kicked on the breech; no 
one of which indignities, according to any authority or pre- 
cedent that can be produced in the law of Scotland, would 
have been fufficient to excufe him. In fine, he had fhewn 
nothing of that forbearance, that phlegm and tardinefs of 
blood, which, according to the courfe of our prattice, is a 
neceflary .accompanyment of this plea, but rather a cho- 
leric and jealous difpofition haftily to lay hold of the firft 
opportunity of offence, for the pu: pofe of revenge. 


> 


From 
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. ‘From what has now been. faid, with regard to the degree 
of, injury which will extenuate the guilt of flaughter, there 
refults an. important, but it fhould feem an unavoidable con- 
féquence, touching the con{trudtion of that flaughter, which 
is committed in refiftance of defective and irregular warrants, 
or warrants executed in an irregular way. A meffenger by 
miftake arrefts John, inftead of James; or on a warrant 
againft John, he arrefts. that perfon, who knows him not, 
without faying who or what he is; or he arrefts John on 
a warrant which bears an erroneous defeription of him, or 
is otherwife not in due form of law. In fome of thefe 
cafes the prifoner fuffers. a degree of provocation at the 
time ; and it may be faid, that in all of them there is a 
wrong or trefpafs on the part of the officer, who ought to fee 
that his warrant is good, and fhould proceed lawfully in the 
execution of it. But to hold, which feems to be the rule in 


‘the neighbouring kingdom, that it is {uch a wrong as will ex- 


cufe the party thus molefted, if on mention of the miftake, and 
in fome inftances even without that warning, he ftraightway 
kill the officer with a mortal weapon, and though no perfonal 
harm have yet enfued ! ; this is far from being in the dif 
pofition or analogy of the law of Scotland. Very fuitable 
it may be to the reft of the Englith praétice, which holds 

30 that 


1. Fofler, p. 312, No. g.; Hawkins, vol.i. p.83, No. 36. p.87. No. 56. 
57+ 58.3 Hale, vol i. p. 457. 458 470. 


See alfo the cafe of Mary Adey, (Leach’s Cafes, No. 99 ) who ftabbed a con- 
ftable's affiftant, in defence of a man with whom fhe cohabited, ana whom the 
“conftable meant to apprehend under a ftatute, as an idJe and diforderly perfon. 
The conftable had not even touched his perfon, but had entered his room without 
violence, and told the man that he muft come along with him ; which the affift- 
ant repeated. On this the woman inftantly ftabbed the affiftant inthe fide. The 


jury 


B85 


HOMICIDE. 
% : ) 


Provocation by 
Execution of ir- 
regular, War- 
rants. 


386 


CHAP VI. 
~——- 


OF OFFENCES 


that a pull by the nofe, or a fillipxon the forehead, (injuries 
not more material tham a rade invafion of'a perfon’s liber- 
ty), is a provocation to extenuate the guilt. But as fuitable 
as fuch a rule is to their practice, as unfuitable it would be 
to ours, which is quite a ftranger to any plea of extenua- 
tion grounded on fuch trivial offences, iand requires a pioof 
of bodily diftrefs and agitation of fpirits. in- the ioafe of af 
fault by any ordinary man, and much more will require it 
m the cafe of an'ofhter-of the law; who may indeed be in 
the wrong, or fall into an error, but has commonly fome ¢co- 
lour of excufe, and opinion of duty, more or lefs, for what 
he doth. Though he do err, ftillhe is mot drvefted of ‘his 
character of fervant of the law, which is itfelfentitled to 
regard ; as well as in all cafes where he is known to be adct- 
ing in that capacity, the motive, (cope, and extent of -his 
purpofe, are at the fame‘time evrderit'to the party fo that 
by compliance, which is hete a fale meafure, all ‘fear of 
farther violence fhall at once be at-end. Not to thention the 
more certain means of redrefs of the wrong, and punith- 
ment of the offender, which the perfon agerieved -enjoys in 
all cates of this defcriptiom If'therefore, 1 ftéad-of fubmit- 
ting for the time, as.any man of a wellregulatéd mind would 
be difpofed to, she fhall take advanixeé of the miftake, 
ftraightway to ftab or fhoot the officer, before any great 
{tiugele has enfued, or grievous harm of body been 
fuftammed by him ; MEE confiftency with thé reft of 
our law, he cannot be found guilty of any lower c1ime than 
murder. : 

Pur 
jury found thefe faéts, and that the man was not an object arte flatute. The 


cafe was referred for the opinion of the twelve Judges, which wasmever public. 
ly given. But the woman, after lying 18-months in gaol, was difchayged. 
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againft a criminal, has ignorantly followed him beyond the 
bounds of the fheriffdom; and having overtaken, has laid 
hold of him by the. collar of the coat, to keep him, but with- 
out ftriking, or offering other violence to his perfon. If 
in this fituatron the prifoner draw a knife and ftab the offi- 
eer, he can neither be juftified nor excufed. Becaufe even 
between. man and man, and fixppofing the one party not to 
be an officer of the law, nor the other a felon, this purpofe 
of detention, and executed in fo moderate a way, is not a 
wrong of that degree, which would at all extenuate the 
guilt of flaughter. And furely if it is not more, the cafe is 
at leaft not lefs favourable to the officer, on account of thefe 
circumftances in the relative fituation of the parties. Ifa 
ftruggle snd beating enfite on the attempt, it will depend on 
the degree of violence, as in other cafes, whether this will 
bring down the charge to culpable homicide, Or if the offi- 
cer, being refitted, ftrike the felon, fo as to put him in danger 
of his life ; ftill, to be completely ju/ified, the felon muft ob- 
ferve-the moderamen inculpate tutele in his defence: for fo he 
muft have done on occafion even of a caufelefs and mali- 
cious quarrel, faftened on him by any one of the people, with- 
out pretence of warrant, or opinion of duty, to, fupport him. 
On the whole, there feems to be the higheft equity and 
reafon in confidering the hard fituation of an officer of the 
law, to whom the defect of his warrant may often be utter- 
ly impoffible to be known, and who as often cannot judge 
of the defect, and is obliged by his duty to proceed in the 
execution of it ; and yet according ta the fuppofed doctrine 
of the law of England, may be killed with i impunity bya 
ruffan, equally ignorant of that defect as the officer, and 
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who is only actuated at the’ time by malignity and brutal 

rage. | 
THE chief illuftration of this doctrine is the late cafe 
of John and Arthur O’Neal. Thefe pannels were father and 
fon ; and a warrant had been iflued againft them, as idle and 
diforderly perfons, to apprehend, and bring them for exa- 
mination, in order to their being adjudged as foldiers, under 
a ftatute which gave powers to that effet. The men were 
known to be refolute, and to have a purpofe of refifting the 
warrant, which had come to their knowledge; and a-party of 
foldiers was therefore fent with the conftable, to fupport him 
in his office. Ontheir arrival at the houfe, and after notifi- 
cation of their bufinefs to thofe within, but before any at- 
tempt to break open the door, three fhot were immediately 
fired at the party, (indeed it was proved that they had pro- 
vided fhot and loaded their guns, on purpofe to refift) ; 
and fhortly after three fhot more were fired ; whereby one 
man was killed, andfeveral were wounded. In charging the 
jury (for it was not pleaded to the Court on the relevancy), 
the pannels counfel took two exceptions to the warrant, 
as not within the terms of the ftatute; 1/7, That it was 
not under the feal as well as the hand of the magiftrates, 
(which no Scots warrant is); and, 2d/y, That the warrant 
bore a blank day of examination, inftead of the next law- 
ful day of meeting, according to the direction of the ad 
But the Lord Juftice-Clerk, to whom it fell to addrefs the 
jury before inclofing, and who alone of all the Judges had 
an opportunity of fpeaking on this objection, was very 
explicit in his opinion, that thefe circumftances, which 
were utterly unknown at the time of the flaughter, were no 
extenuation of the guilt. The jury found the father guilty, 
and he had fentence of death. He afterwards received a 
pardon ; 
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pardon; but on what grounds has not been communicated to 
the public. 


Arrer thefe circumftances of difference in the practice 
of the two countries, I fhall now take notice of one article 
of doctrine in which they are agreed. This is in excluding 
the defence, in any cafe where, on the whole circumftances of 
his behaviour, the pannel fhall appear to have acted delibe- 
rately, and to have been mafter of his emotions. If the 
hufband find the adulterer in the a&, and kill him on the 
{pot, he is excufable for this tranfport of fudden rage on fuch 
an injury’ but if he confine him till next day, and then kill 
him, or if he force him to fwallow a dofe of poifon, or if he 
caftrate him, and the perfon die of the operation; in all 
thefe cafes he has loft the privilege which is allowed to hu- 
man infirmity. In like manner, a fchoolmafter ; if inftead 
of inftant correction in the ufual way, he fhall fend for 
fome extraordinary inftrument of torture, or fhall bind his 
pupil neck and heel, and fcourge him in that pofture, or 
. fhall lock him up for an hour, and then fcourge him fo 
that he dies; he cannot pretend to have been aétuated by 
the due motives as a preceptor, and {hall anfwer it like any 
otherman. For all thefe are acts of deliberate and inven- 
tive cruelty, on a principle of revenge; which is always 
murder '. 

In the clofe of all, I fhall venture to obfeive, that as 
with regard to the degree of provocation which makes 
a cafe of culpable homicide, fo alfo with regard to the 
judgment which may competently pafs on the offender, it 
may deferve to be confidered, whether our law is not upon 
as falutary a footing as that of England. For our Judges 

have 

3 Fofter, p 296. 7.; Hale, vol. 1. p. 453-4., Hawkins, voli, p. 81, No. 23. 
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have a difcretion in this matter, to condemn the manflayer 
to fuch a punifhment, according to the meafure of his fault, 
which fhall truly ferve as a correétion to him, and a warn- 
ing to others. Whereas, in England, the judgment is one 
invariable thing, the forfeirure of moveables, and burning 
in the hand; which is very unequal in its application to the 
different conditions of life, and if carried into effet, may 
be either too fevere or too lenient a courfe; but, as fome- 
times managed, by gift of the forfeiture to the offender him- 
felf, becomes no punifhment at all. But I find that I am 
now venturing out of my proper fphere. 


VI. To proceed, therefore, with our fubyect. I, fhall now 
examine the third degree of homicide, the erime of wiEFUL 
MURDER, for which the laws of all civilized nations, here- 
in conform to the Divine law, admit of no atonement, but 
with the offender’s life. | 

Tue characteriftic of this fort of homicide is, that it is 
done wilfully, and out of malice afore-thought. But thefe 
terms are not here to be received in their reftridted and maft 
obvious fenfe, of a rooted and fpecial enmity to the decea- 
‘fed, but only in the larger and more general fenfe of dole, 
or a wicked and mifchievous purpofe, and as contradiftin- 
guifhed to thofe motives of neceflity, duty, or allowable in- 
firmity, which may ferve to juftify or to excufe the deed. 


How far this conftrudtion will hold, againft the pan- 
nel, in the cafe of a mortal purpofe not particularly direded 
againft the individual who has perifhed, was illuftrated for- 
merly, in the general title of Crimes, and fhall not now be 
refumed. But farther, where the malice is fpecial; as 
little does it lie with the profecutor, to aflign or prove any 


probable 
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probable canfe to which it may be afcribed, or to thew 
that it has been ef long endurance, ‘or even prior to the fa- 
tal meeting ef the parties. The more ftrange and ‘unac- 
countable fuch malignity, the deeper is the guilt of the deed; 
and how recent foever the occafion of it, if it precede and 
be‘ the -tnotive of the mortal blow, “ 4 antecedit ium licet 
“< non congreffum,” the crime is murder, and the pannel’s life 
fhall be forferted for that which he has thus unneceflarily, 
and without provocation, deftroyed. “The malice is im- 
plied in the a@ itfelf of intentional killing, which is the 
higheft poffible injury, and naturally carries with it the pre- 
fumption of malus animus ; which it therefore lies on the 
pannel to overcome by proof made on his part, of fome of 
vhofe circumftances -of neceflity, or excufable infirmity, in 
which le may have a‘defence. ** Non enim (fays Matheus '), 
“ eam defenfionem propofuife fatis eff, nui eadem idoners argumen- 
“ tis probetur. In dubto enim ceedes ficut quevis injuria prefumis 
“< ‘tur dolo malo facba.’’ The commentator has jultly faid, ficut 
quevis mjurta, for we are not here taking up any ftrained 
or peculiar rule, out of averfion only to blood, and in order 
the better to repreft fo high a crime, but juft the plain and 
ordinary rule, which equally applies to any other violence 
that ys committed on the pei fon. 

In 


t Tn Tit. Ye Sicarius, Chap. 3. No 24. 

In the trial of Andrew Rutherford, November 9 1o 12 16%4, “ The Lords 
“ find the lybell relevant, as likewife the pannell’s defence of felf-defence, 
“ and that the pannell ought to provr the fantn, and remitts ‘both to the know- 
“ ledge of an affize” Whe yury found the flanghter proved, and the felf-defence 
not. The pannel had featence of death. He had pled that feli-defence fhould” 
be,prefumed, unlefs 1t were proved, that ‘he was the aggreffor. The parties 
here were feen thrafting at each othor by perfons ata diftance,, and who was the 
provoler, or who drew firft, did not appear from the p. oof. 


aoe 


HOMICIDE. 
ey 


392 
CHAP. VI. 
————_——) 


‘scene gs 
Sufficient, if 
Malice taken up 
on the Spot. 
June 10. & x1. 
1678. — 


Mutt the Libel 
bear Malice, 


OF OFFENCES: : .: 


In particular, this was very exprefsly declared to be law 
in the cafe of James Gray, where the libel bore a narrative 
of deadly hatred; in refpeét of which it was pleaded that 
the profecutor, in this cafe, muft prove that quality of his 
charge. The Court found, that no fuch proof could be’ re- 
quired of him!, The like defence was over-ruled in the 
cafe of William Aird, September. 8. 16932; of George Cu- 
ming, November 11. 20. 16953; and of Lindfay and Brock, 
July 29. and November 15. 1717; as in many other cafes of 
a prior date, which it were tedious to recite. On the fame 
giound relevancy was fuftained in thefe later cafes; that of 
David Pretis, January 19. 26. and February 2. 17303 Ro- 
bert Brown, January 19. 26. 1730; Matthew Randal, July 
6. 7. 1730; George Donald, Auguft 4. 11. 17303 in the 
two firft of which, the libel was entirely filent as to the 
caufe of hatred, or occafion of quarrel, and in the other two 
only made mention of fome very trivial interference at the 
moment of the flanghter. Thefe four pannels were all con- 
victed and executed. 


As there is thus no need of any proof on the profecu- 
tor’s part, but of the bare a& of violently killing, accom- 
panied 


t “ The Lords find the libel relevant, and that there is no neceflity of any 
“¢ diftin& probation for proving of precogitate malice, and teuuts the hbel to an 
“ affize.” 


2 “ Find the indiétment relevant, and remits the fame to the knowledge of an 
“* aflize, and repels the defences and duplies made for the pannels.” 


3 “ Finds the inds&tment as it is hbelled, relevant to infer the pains libelled, 
“« and repels the defence as reformed, and the haill other defences proponed for 
the pannel.” : ' 
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fable to the charge, that it proceed on the narrative of 
deadly malice and hatred conceived to the deceafed. If it 
bear the crime of murder in the major propofition, and fay 
in the minor that the pannel, at fuch a time and place, did 
murder, or did cruelly kill and flay the deceafed, by fuch 
and fuch aéts of great violence, thefe terms are themfelves 
- an implied charge of the fort of malice which the law re- 
quires; how ftrange and unaccountable foever it may feem 
in the circumftances of the cafe, that the pannel fhould 
have been actuated by any fuch evil paflion. A charge of 
this fort was fuftained againft Alexander Robertfon, Janu- 
ary 1. 16793 againft Richard Carfe, June 10. and 17. 17003 
and on full debate,.in the cafe of William Rofs, February 
g- and 16. 17191. It was again fuftained in the cafe of Hen~ 
ry Hawkins, July 17. 1769; of James Baillie, December 
16. 1771; and of Brown and Wilfon, June 28. 1773 ; and of 
George White, Auguft 4. 1788 ; and in fome of thefe inftances 
after debate on the objection. In addition to this lift, which 
might be {welled to a great bulk, notice may alfo be taken 
of an entire clafs of cafes, in which I do not obferve 
that any charge of malice has ever been made; I mean 
cafes of child-murder. The reafon is, that the infant or- 

ae dinarily 


t “Tn fo far as, upon the, ec. he did kill and murder John Allardyce, peri- 
 wig-maker in Edinburgh, in his own haufe in Blackfriars Wynd in Edin- 
“ burgh, or in the ftair leading to it, by giving him a wound with a {word ia the 


body.” 


e « That whereas by the law of this and every well governed 1ealm, murder, 
“ o1 the bereaving an innocent man of his life, ‘s a great crime, and feverely pu- 
“ nifhable 3” and then it proceeds to relate, that a {quabble having arifen at 
the guard-houfe hetween him and the deceafed, ‘* he did with a ferewed bayonet 
“© felonioufly ftab the deceafed.” 
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dinarily is deftroyed at the very moment of the birth, and 
before, in any proper fenfe, it can be the objeé of the mo- 
ther’s hatred. It may farther be remarked, that while the 
fafhion of fpecial interlocutors of relevancy continued, this of 
hatred born the deceafed, though often ftated in the libel, is 
one of thofe.articles which the interlocutor never repeated, 
nor required to be proved. Thus, on the whole, the malice 
which the law requires in this particular, turns out to be no 
more than this,—a depraved and wicked difpofition; a heart 
regardlefs of duty or humanity ; which is to be gathered 


rom the whole circumftances of the cafe, as they are fhown 


in evidence. * , : . 
Tuts will more plainly appear, if it be confidered, that 
even the animus occidendt, the purpofe to deprive the deceafed 
of life, is not effential to the charge of murder; that is to 
fay, in the moft obvious fenfe of the phrafe, and that in which 
it is ordinarily underftood. If mdeed the pannel bring a 
pioof of fuch circumftances in exculpation, or can point out 
fuch in the manner of the affault which is related in the libel, 
as are repugnant to the very notion of a mortal purpofe, and 
fhow that the flaughter fell out in an improbable and unex- 
pected manner, and in the profecution of fome inferior and not 
outrageous obyect; certainly this will have its due effect of 
reftiicting the charge to an arbitrary pain. This matter 
was formerly illuftrated, in the cafe of death taking place 
on a fingle blow with the hand, or on a fall, occafioned by 
a puth or joftling. Of the fame charadter alfo are fuch cafes 
as thefe. If the pannel, having a drawn {word in his hand, 
throw it away and betake himfelf to a ftaff; or if having a 
loaded piftol, he fire it off in the air and ftrike with the but ; 
unlefs thefe favourable circumftances, which yield probable e- 
vidence 
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vidence of a purpofe to chaftife only, fhall be outweighed by 
after excefs in the ufe of thofe inftruments, or by other in- 
cidents in the progrefs of the conteft. 
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Bur, with the exception of cafes of this defcription, our armas occiden- 


a:, how far ef- 


practice, which im this is the fame as that of England ', does Gntal. 


not diftinguifh between an abfolute purpofe to kill, and the 
purpofe to do any exceflive and gricvous injury to the perfon. 
So that if the pannel aflaulted the deceafed meaning to ham- 
ftring him, or to cut out his tongue, or to break his bones, or 
to beat him feverely, (or, as it is vulgarly exprefled, to beat 
him within an inch of his life), and in the profécution of this 
outrageous purpofe has actually deftroyed his victim, he fhall 
equally die for it, as if he had run him through the body 
with a fword. And the reafons are obvious and fatisfac- 
tory, why no other judgment can pafs on fuchacafe. Be- 
caufe to obferve any other rule, would be to fecure an in- 
demnity to all but thofe, comparatively rare, cafes of mui- 
der, which are done with the peculiar inftruments of flaugh- 
ter. Becaufe, in committing any fuch flagrant outrage ou 
the body, the pannel fhews an utter contempt of the fafety, 
diftrefs, and exiftence of his neighbour, and if not a deter- 
mination to kill him, at leaft an abfolute indifference about 
the confequence to him, whether he live or die. And be- 
caufe, from the-very excefs of the injury, the cafe does not 
admit any clear or conclufive proof on the part of the pan- 


nel, that at the moment of killing he did not mean the thing 


to follow, which actually happened. In great injuries and 
violences there is no wounding by rule, fo as with cer- 
Se] ) 03 Peeing tainty 


2 Hale, vol-i. p. 454. 472, Hawkins, vol.i p.7q No, ro. p.83 No.38., 
Fofter, p 291. No. 2,, Blackftone, vol.iv p 199. 
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tainty not to kill. Neither is there in nature any precife 
meafure of the rage and mifchievous feeling at fuch mo- 
ments of furious action, by which even the actor himfelf 
can certainly tell, and much lefs can others difcover, whe- 
ther he meant to kill, or barely to leave life in the ob- 
jet of his revenge. If he anfwer truly with refpe@t to his 
ftate of confcience on fuch an occafion, all that he can fay 
will be, that he was tranfported with rage and hatred, and 
cared not what became of it, fo he had his vengeance out. 
He muft therefore be accountable for it as a murder; fince 
knowing thefe things, he neverthelefs refolved, that rather 
than forego his-vengeance, or employ fome inferior means, 
his neighbour fhould run this hazard of his life ; fo low was 
his regard of his neighbour’s fafety. Now this corrupt dif- 
regard of the perfon and exiftence of another, is precifely 
the dole or malice, the depraved and wicked purpofe, which 
the law requires and is content with!. It looks with a 
jealous eye upon every a@t that has deftroyed a man; and 
wherefoever dny one has been killed by the hand of his 
neighbour lifted in outrageous or continued violence againit 
him, will prefume that if not at firft invaded, he was at leaft 
continued to be abufed, out of growing rage and malignity, 
and with a purpofe of doing that which in the end was done, 
In fhort, to have the benefit of the plea of culpable homicide, 
he muft either point out fuch circumftances upon the face of 
the charge in the libel, or in the evidence brought in fupport 
of it, or he muft bring fuch a proof on his own part, as 
fhews that the mifchief which he meant was of that infe- 
rier kind, from which, according to the common courfe of 
things, 


I © Dolofum homicidium eft, quod vel animo et propofito occidendi, vel fo- 
“ Jum vulnerands voluntate committitur.” ‘Carpf, Quast. 24. n, 5. 
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things, not even any material danger of the perfon’s life HOMICIDE. 
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was to be dreaded. 


Amonc the many cafes which might be appealed to in Aximus occiden- 
evidence of this juft and neceflary rule of practice, thar @% bow far ch 


which perhaps to moft advantage illuftrates it, is the cafe of 
Dougal Macfarlane, tried in November 1737. This man 
had quarrelled with John Woore, officer of excife at Crief, 
on occafion of fomething relative to his duty in the gauging 
~ of malt liquors, which belonged to the pannel’s matter. 
And having learned that he was to pafs by a certain way 
under cloud of night, he folicited feveral perfons, and preyail- 
ed with three of them, to go along with him, and lie in wait 
by the fide of the way, (as he exprefled it), “‘ to cuff the gauger.”” 
They went out accordingly, all of them provided with fticks 
only, though other weapons might eafily have been procu- 
red. And having met with Woore, they pulled him to the 
ground from his horfe, and there feverely beat the poor man, 
on the head and fundry parts of the body, fo that he remain- 
ed upon the road infenfible, and was next morning found 
dead. It appears that Macfarlane in particular, reproached 
one of the party for failing to ufe his ftick, and having pul- 
led it out of his hand, returned and beat Woore a fecond time, 
ashe lay. The whole party, however, returned to the village 
where they refided, and had liquor there from Macfarlane’s 
mafter and miftrefs, to whom he openly boafted of what he 
had done, faying, “ that be had cured the gauger of his gauging 
“<< for a week.’ He flept too that night at home, and made 
no attempt to efcape. Thefe and other circumftances of 
the ftory were made ufe of to fhow, that the death of the 
man was not within the compafs of their projeét; whence 


it 
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it was argued, that only an arbitrary punifhment could be in- 
flitted. But the anfwer was thought good, that the pannel had 
deliberately planned an exceflive and outrageous injury to the 
perfon of the deceafed; and as in the execution it had been pro- 
fecuted to the death of his victim, fo in the nature of things 
it could not plainly appear, that at the moment of killing he 
did not truly mean to deftroy - In the moft favourable view, 
he was at leaft refolved on that which was to put the man 
in imminent danger of his life; and he muft ftand there- 
fore to the iffue Sf the hazard, which he had thus wicked- 
ly brought on his neighbour. The defences were repelled, 
and the beating, even without the way-laying, was found re- 
levant to infer the higheft pains. The. fact was fully pro- 
ved ; and the pannel had fentence of death '. 


Anortuer cafe of the fame ftamp, and which was decided 
on the fame principle, is that of David Hume, tried in Octo- 
ber 1723. This man, along with two more, of the name 
of Sinclair, had conceived a grudge againft John Horfely 
and others, Englifhmen, and fervants of the York-buildings 
Company on their eftate of Winton, who had reproved them 

‘ for 


1 November 28 1737. “ Find that Dougal Macfarlane pannel having time 
“and place libelled way-laid the deceafed J. Woore, officer of excife, and 
“ meeting with him, did, with a rung o: large ftick, beat him, whereby the 
“ fad if W. did foon thereafter die, or that he the faid pannell did trme and 
“ place forefaid, with repeated ftrokes of a rung or lage ftick, beat the fad 
« deceafed J. W to that degree that he did foon thereafter die thereof, or that 
‘* time and place forefaid the fad J W was killed in manner hbelled, and 
that the pannell was ait and part thereof, all /eparatzm ielevant to infer the 
“¢ pains of law, and repell the haill defences.” It wall be obferved, that in the 
fecond member of this interlocutor, the beating 13 found relevant without the 
way-laying. 
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for pafling through the inclofures without leave. They 
were heard, without much referve, to threaten mifchief to 
the Englifomen, and to fay, that they fhould be for ever af- 
fronted, if they had not amends of them. One evening, in 
the dufk, they accordingly lay in wait, by a wall near the 
houfe of Seaton, and fet upon and beat one of Horfely’s 
fervants, who had come out to draw water; and on his gi- 
ving the alarm, and another coming out, they fet upon and 
beat him-alfo, with rungs and ftaves, in fuch a manner that 
he died. There was nothing in thefe circumftances to in- 
dicate a formed purpofe of affaffination: But the Court not- 
withftanding, as in the other cafe, found, “‘ That David 
“ Home pannel having at the time and place libelled, beat or 
“ wounded George Sweet fervant to John Horfely poffeffor 
*‘ of Seaton, of which ftrokes or wounds the faid George 
“« Sweet did foon thereafter die, relevant to infer the pain of 
“‘. death, and confifcation of moveables.’’ The pannel, how- 
ever, was not convicted. 

I sHALL only take notice of one cafe more, an old cafe, 
and one of much malignity and cruelty, but in which the 
pannel cannot be faid to have had an abfolute purpofe to 
deftroy. I allude to the cafe of Patrick Stewart, who having 
conceived great malice at Angus Maciver, on fufpicion of 
unlawful intercourfe with his daughter, took pofleffion of his 
perfon, bound him hand and foot, cut off his privy member, 
and put hot afhes in the /erotum, and then carried him on 
horfeback to a houfe at fome diftance, where in a few days 
he died. Stewart was convicted and beheaded. 


Tus it appears, that it would be fruitlefs to fet on foot 
an inquiry, in which however fome commentators have em- 
ployed much time and labour, concerning the nature of the 

feveral 
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feveral weapons, what are, and what are not to be repu- 
ted lethal. Thus far there is a difference in weapons, that 
there be fome, fuch as fwords and fire-arms, which carry 
abfolute and uncontroulable evidence of the mortal purpofe, 
in every cafe where they are ufed; and in this fenfe it may 
be not improper to diftinguifh thefe as lethal. But that 
there is any weapon of fo harmlefs a kind, that in every 
cafe, and in all circumftances, it muft be held to have been 


 ufed without a mortal purpofe ; this is an abfurdity in itfelf, 


and cannot be maintained without a plain perverfion of the 
term. The anfwer is, that the weapon mutt be lethal, by 
which a man has died; that a man was actually killed with 
this weapon, in this cafe; and that whether it was or was 


not ufed witha mortal or highly injurious purpofe, is a 
‘ matter which cannot be determined on bare fight of the wea- 


Numbers, c. 35. 
ver, 16. 18 21. 


pon, but on the way of ufing it, the repetition of the blows, 
the comparative age and ftrength of parties, the words ut- 
tered on the occafion, and all other particulars of the 
ftory. Wherein, if on the whole there be evidence of a 
mortal or very malignant purpofe, the circumftance of an 
unlikely weapon may be outweighed, like any other. That 
weapon has actually killed; it might be intended fo to do; 
and it muft be fhewn idoneis argumentis, on the part of the pan- 
nel, that this was not the cafe. For this rule we may quote 
the Divine law, by which he who fmites with a throwing 
ftone, or with a hand-weapon of wood, wherewith a perfon 
may die, is to be held a murderer, and to be put to death. 
And again, ftill more explicitly, “if in enmity he {mite 
“ him with his hand, that he die, he that fmote him fhall 
“ furely be put to death, for he is a murderer.’’ 


THE 


G 
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Tue practice of Scotland has in all times been governed 
by thefe rational, and indeed neceflary rules, without which 
men would enjoy a very imperfect protection of their 
lives. To mention a few inftances, out of a great number 
which it were equally tedious as ufelefs to recite. On the 
roth November 1606, Patrick Deanes was condemned to die 
for the murder of his wife, and-a child in her womb, done 
by ftriking her with his foot on the belly, and with a fwingle- 
tree onthe back’ of which ftrokes fhe and the child imme- 
diately died. Wibel was found relevant againft Hugh Som- 
-merville, for flaughter committed by feveral ftrokes given 
on the fide, fhoulders and belly, witha girth-fting, or ftrong 
baton; and againft Matthew Culdie, for flaughter, by ftrik- 
ing on the head with a flail; and againft Ker in Edderftone, 
for killing by the ftroke of a éent (or ftaff) on the head. In 
the cafe of Alexander Robertfon, the charge was thus, “ that 
‘he did invade and affault the deceafed Alexander Falco- 
“ nar, his fellow foldier, and did moft cruelly beat, wound, 
“ and bruife him in feyeral places of his body, of the whilk 
* ftrokes, wounds and bruifes he languifhed, by the fpace 
** of -— honrs, and thereafter died ;’’ and on this charge 
the pannel had fentence of death. As had William Aird, 
on a charge to this effect: that he had affanlted Agnes 
Bayne, when-ftanding at the entrance of her cellar, had re- 
peatedly kicked her on the fide, pufhed her backwards down 
ftairs, and having followed her into the cellar, there renew- 
ed the fame fort of violence upon her as fhe lay; through 
which the fainted, fell into a cold fweat, and next day died. 
In this cafe it was farther pleaded for the pannel, who was a 
foldier, that he had a fword upon him, which he did not 
draw, nor make ufe of, 

3E NEARLY 
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Neary a-kin to this, was the cafe of William Graham, 


ey Sed) 
Apul 11. 1699. indicted for the murder of William Reid, his fervant ; ha- 


Jan 8 & 29. 


r7iI. 


ving beaten him down with many ftrokes upon the Rea of a 
ftair, and there trodden upon him, to the difcolouring and 
crufhing of his body, and the atias of his blood within him, 
fo that he could hardly creep to his father’s houfe ;, which 
having reached with much difficulty, he there lay, fwooning 
and vomiting blood, daily, and almoft hourly, until he ex- 
pired, about three weeks after the time libelled.: This 
charge went to trial, as relevant to infer the pains of 
death. But the pannel was not convicted. On the 17th 
June 1700, a libel’ was found relevant againft Richard 


Carfe, to infer the pains of death, of which the charge 


was thus: “ You the faid Richard Carfe beat and wound- 
** ed the faid Thomas on the head oy face, or elfewhere, 
“* of which beating and wounding, he fell ill, and languifhed 
‘‘ two or three days, and in the wound, after he was dead, 
“was found a long piece of ftick*, which was taken out 
“ from under his fkull.’? In the cafe, likewife, of Burnet 
of Carlops, the libel went to trial, as for a ‘capital pain, 
though the beating was with a cane and broomftaff, and by © 
perfons who had fwords upon them; on which ground it was 
argued, that they could not have intended to kill?, Thefe 
oe oh 


t It appears ath the proof that the pannel had firuckt the deceafed on nthe heed i. 
with a wooden dilh or guezch, and that a fphnter detached itfelf, and entered the 
full at the eye, and broke off, fhort. The jury found a fpecial verdi& ; ‘but the 
pannel made hus efcape before'fentence. + poe Os Be 20 Varies 

2 The profecutor anfwered, “ Though the ‘beating with one hand, or uth a 
“ rod or fall, dves prefume that there was no “iateation to kul, but fill there may 
be otner circamitances, that are wholly inconfiftent with the forefaid ‘prefamp- 
“tons, aid Lom which the annus oscrdendt may be as clearly inferred, as ifa 
“ deadly 
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perfons alfo wefe: "acquitted. But it was otherwife in the HOMICIDE. 
‘cafe of Jammes-Brown, who fuffered death for the murder of july 28, and 
a woman by ftriking her ‘with the hand, and treading her sagt 4. & 5. 
unddé? foot ;-and in the cafe'of James'Baillie, who had fen- Dec. 16, 170 


rence of death forthe murder of his wife, by beating her 
with the handle'of a whip, tumbling her body ‘down a ftecp 


bank, and again beating and kicking her, fo that fhe died. 


As alfo, Jolin Brown and James Wilfon; were convicted and June 28. 1773. 


fuffered ‘death -for the‘ murder of Adam Thomfon, done by 


beating him with an as ftick, and a’potatoe dibble, 
joe eseee , 


‘ 2 
} , t t 


Wuar is ftronger than any of thefe inftances; libel was fuf- Lethal Weapon, 


tained, as formerly mentioned, againft Malcolm Brown, miller 


if effential to 
the Charse. 


fn Lennox-mill, for killing a boy by a blow on the ear, with June 29. 1664, 
his fiftt. And more lately, in the cafe of William Lindfay, Feb. 29. 1748. 


" 3E2 we 


,deadly weapon had been made ufe of. For as it cannot be contraverted that 
“ one’ may beat to death, by repeated ftrokes or blows of fuch weapons as the 
“ Jaw does not call deadly, fo the aaimus occrdend: is as neceflary to be inferred 
“- where fuch a continued beating is qualified, as where a mortal weapon 1s made 
“ ufe of, and even may be juftly faid to have a degree of more malice in it, as it 
“& 45'not fudden, but of longer continuance, and confequently more malicious than 
“ithe other.” . - 


Again, in anfwering certain decifions, he fays, “ In all of them it is evident, 


“ that that which happened was contrary to intention, and that there was no 
« more but one fingle ftroke given, whereas, in the prefent cafe, the repeated 
“ and continued ftrokes fe take away the prefymption naturally arifing from the 
“ nature of the weapon.” 


“1 © Unde et ex lege Cornelia de ficariis merito dixeris teners cum, qui cujuf- 
** cunque condittonis hominem, &c..... et quocunque inftrumenti genere, dolo 
“ malo oceidit, vel etiam fine ullo inftrumento extrinfecus affumpto, dum vel 


* pugms vel capitis ampetu aut calcibus 1étis et conculcationibus, &e ... » homi- 
* cidinm dolo malo faétum probetur.” WVoet ad L. Corn, de ficartis, No, 1. 


404 


_ CHAP. VI. 
yd 


OF OFFENCES 


we have an miftance of the fame judgment given .on the 
like charge, relative to the killiag of a grown man, The 
libel relates that he aflaulted John Love, “ feifing him by 
“the hair of the head, and giving him feveral: blows, 
“ bruifes and.wounds on the face or head, whereupon he caHed 
** out ‘thar he had received fore ftrokes indeed,’ went home, 
“ Janguithed for two or three days and died 1." The libel 
was laid for murder, and was found relevant to infer the 
pains of law; but the. verdi¢t was in favour of the pannel. 
OnE thing is te be obferved. of all cafes where no daftrue 
ment but the hand is ufed, that if the pannel, before ftriking, 
have fuffered any real provocation, this will materially affect 
the conftruction of his deed. If John without caufe affaule 
James, and violently and for a length of time beat him 
with the fift, fo that he dies; the law,,cga, prefume no 
other, but that he affaults with the wicked intent to do 
fome great bodily harm. But if he only ftrike in retali- 
ation of a fevere blow, this will not be murder, thoygh 
James die; becaufe the provocation exelydes the fuppo- 
fition of malignity. He intends indecd to hurt ; but, be- 
ing aflaulted in this manner, he is entitled to refent, as far 
at leaft as goes to a few blows with the hand; and if 
thefe are attended with any danger of James’s life,: he 
is himfelf alone to: blame for the event. In fhort, with re- 
gard to any act which a perfon hath right to do, law will 
prefume on his fide while it can, that he does not intend the 


great 


1 The hibel is filent as to the weapon with which the blows-were given. But 
it 18 clear from the debate that they were given with the fift The Cs appears 
from the proof; though fome of the bydtanders fufpected that the pannel had 
fomething hard concealed within hus hand, But this is neither fad nor infinu- 
ated in the libel, 
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great and unlikely evil which enfues ; but will require evi- 
dence againft him, of one kind or other, that he means to kill 
or to do fome outrageous harm. The cafe of Archibald was 
of this defeription., It was fhortly thus - that in the courfe 
of a firuggle, a perfon was killed with two blows of the fift 
on the head, to the furprife of the byftanders, and in fuch a 
manner, of which even on opening the head, no fatisfac- 
tory account could be obtamed. Jt was evident on the 
whole circumftances of the cafe, that there was no mortal, 
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-nor even highly injurious purpofe on the part of the pannel ; — 


aod as: he had received fuch provocation of blows from 
the-deceafed, as iin the opinion of the jury entitled him to 
{trike in the way he did, they found him not guilty of 
the charge. 


Ow review of thefe Judgments, it may perhaps be thought 
of fome of them, that they are inconfiftent with others, 
formeriy mentioned, by which the relevancy was confined to 
an ‘arbitrary punifhment ; and that in particular there is this 
repugnancy between the cafe of Aird in 1693, and of Rey- 
fano in 1724, who efcaped with tranfportation, although, 
like Aird, we had killed by pufhing the perfon backwards, 
down fairs. But if the circumftances of the two cafes 
be duly weighed, the judgments will appear to be nowife 
imeonfiftent, ar rather to be an apt illuftration of the 
dettrine which we have im hand. In Reyfano’s cafe the 
parties were men, and there was but one blow or puth given, 
by which tle deceafed was thrown backwards, and at once 
killed. Now this degree of violence might, and in itfelf was 
rather prefumable to be done, without a purpofe ‘to deftroy. 
Whereas in Aird’s cafe, the repeated kicks, given by a man 
to a woman, on the fide, and the throwing of her down 


ftairs, 


Outrageous Pur. 
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flairs, together with the following of her, and the renewal of 
the fame abufe of ‘her perfon, after the had been difabled by fo 
fevere a fall, left no doubt of a malignant and outrageous 
purpofe, if not to kill upon the fpot, at leaft todo her fome 
dangerous and exceflive bodily harm. One convenient il- 
luftration more of this diftinGion, is to be found in the pro- 
ceedings on the charge:againft Jean Ramfay, for the mur- 
der of a fick and infirm perfon, who had ben found upon the 
{treet, and carried into her habitation for affiftance: “The 
‘“* Lords found the pannel’s violently dragging the defunct, 
‘“¢ a weak and infirm perfon, out of the bed on which he was 
“ laid, fo'that his head was bled on the bed-ftock or floor, 
“* and her beating of him on the fide with a pair of tongs, 
“ and her again dragging him out of another bed whereon he 
““ was afterwards laid, and his dying within a few hours 
“ thereafter, about the time libelled, jointly relevant to | 
“ infer the pains of death and confifcation of all goods and 
“ gear; and found any of the forefaid fadts feparately rele- 
“vant to infer an arbitrary punifhment; and repelled: the 
“ haill defences proponed for the pannel.’’ In this, the 
Court required a reiterated dragging from the.bed, to raife 
the cafe to murder. But the jury found as follows:: 
“ Find that part of the libel anent dragging a weak, filly, 
“ and infirm man out of bed, once in houfe, upon a 
“ cheft and floor, and thereby wounded and bled, and 
“ that the faid weak and infirm man was dead about eight 
“or nine of the clock next morning proven.’? Now, 
on this verdiG, as not eftablifhing the requifite degree of- 
violence, the pannel efcaped with fentence of feourging, and’ 
banifhment from the county of her refideénce. 


A GAINS Ty TU Hike PIERS OnNe 


I sHaut conclude this inquiry with a word or two,concern- 
ing one fituation, which, though fomewhat diffzrent from the 
others, feems, however, fit to be governed by the fame rule. 
Ifa man.adminifter a potion to a woman without her know- 
ledge, in order to procure aboition; and if the compofition 
be of that powerful nature, as probably it will, to be attended 
with a plain rifk of life to the perfon who takes it, efpeci- 
ally when it is taken in this unguarded manner; and if the 
woman.in confequence die; this too feems to be nothing lefs 
than murder. Becaufe, though in a different way, he fhews 
the fame difregard of her life and fafety, and expofes her 
to the fame rifk, as by doing outward violence to her per- 
fon. A cafe of this fort was tried at Aberdeen on the toth 
May 1785; the cafe of Robert Dalrymple a flax-dieffer, and 
Robert Joyner a druggift. The fad, as alleged, feems to 
have been, that thefe perfons, having each of them a young 
woman witlf child to him, they adminiftered fome violent 
drug to them without their knowledge, (as was {uppofed for 
the purpofe.of procuring abortion), in confequence of which 
both the women died in the courfe of the fame night. The 
libel was laid, without any mention of the fuppofed purpofe of 
the prefcription, as for murder by poifon, with an alterna- 
tive of, culpable homicide. The Court found it relevant to 
infer the pains of law. Joyner was outlawed ; and the libel 
was found not proven againft Dalrymple. 


VII. TuEsE feem to be fome of the moft material confi- 
derations, towards afcertaining the defcription of the crime 
of murder. I will now-fubmit what has occurred to me, 
concerning the feveral ways whereia a perfon.may be art and 
part of murder, and liable to the proper pains of that crime, 
though the flaughter is not the immediate act of his own 

Mi hand. 
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hand. This may either be by fome part taken in the 
perpetration of the deed, or by fomething done in prepa- 
ration or furtherance of the future act ; for all thefe feveral 
modes enter into the compofition of our phrafe of art and 
part. It is with tefped to.the firft fort of acceffion, that 


_ the moft frequent, though not perhaps the moft difficult 


Of Art and Part 
by Prefence. 


queftions of art and part arife. Yet even here cafes of fome 


-nicety may happen, For aécording to the views with which 


the feveral perfons meet,-the fhare which they refpectively 
take in the doing of the deed, the certainty or uncertainty 
of the mortal blow, and fundry other circumftances, they 
may be all in the fame or in very different degrees of guilt, 
and may deferve higher or lower pains, or perhaps fome of 
them be entirely free of the crime. F 


1. One thing is plainly reafonable, and among all au- 
thorities agreed. That if a number conf{piv€ and lie in 
wait, to kill a certain perfon, “ fi plures, non per rixa oc- 
“‘ cafionem, fed premeditato concilio, in necem alicujus conjura- 
“ yerint,” it fignifies nothing by whom the mortal blows 
are given, nor how few of them there be. Though but one 
of the party ftrike, and difpatch with one blow of a lethal 
weapon, he is not therefore the one actor on the occafion, 
but executioner, for all of them, of their common refolu- 
tion: properly {peaking he is their inftrument with which 
they ftrike, and they by their prefence are confenting, aid- 
ing, and abetting to him in all that he doth; having all of 
them come thither on purpofe to have it done, and being rea- 
dy to lend their aid, if need fhall be. Their prefence onthe 
occafion is fubftantially an affiftance. It adds to the terror, 
confufion, and danger of the deceafed, who againft the af- 


fault of one only, without the TREE: of company or 
fupport, 


~~ 
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fupport, might chance fuccefsfully to defend himfelf; as on 
the other fide the invader is heartened in the enterprife, by 
his knowledge of the force provided to fuftain him. James 
Shaw had fentence of death, on a verdi@ which fpecifies 
his prefence at the murder, as the main ground of con- 


viction *.. . 4 


Tus rule is to be underftood, not only of thofe (com- 
paratively rare) cafes, where an exprefs and formal com- 
pact to kill can be proved, but equally of all, in which 


from the number, arms, or behaviour and language of the 


perfons engaged, an implied and tacit confederacy may 
reafonably be gathered. And with refped to the prefence 
of any affociate; in this article alfo, I do not mean to 
{peak of real only and phyfical prefence, by feeing the deed 
done, but of that conftructive prefence which is fuftained by 
the Jaw in many other cafes; and according to which every 
perfon fhall be held to be prefent, who in any fhape co-ope- 
rates in, facilitates, or protects the a@ual execution of the 
flaughter. One, for inftance, gives notice of the perfon’s ap- 
proach by fignal froma diftance ; a fecond, difpatches him at 
a {pot agreed on; and a third, takes poft at a convenient 
place to prevent interruption, or favour their efcape~ Cer- 
tainly all the three are in one degree of guilt. By the con- 
ftruction of law, they are all prefent, and participant of the 
murder; becaufe at the time of doing it, they are each of 
them in his place, lending effe@tual aid to the perpetiation 

3F , of 


1 “ Find, by his own judicial confeflion of his being prefent at the faid murder, 
“ and other prefumptions, that he had acceflion thereto, and was guiity of art 
“ and part of the murder,” 
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A 
of the deed; and but for this mutual affiftance and encou- 
ragement, the attempt might not be made. 


Ir is alfo to.be obferved, with refpect to this rule of con- 
victing on the ground of fimple prefence, that it is not con. 
fined to thofe cafes, where the thurder is committed with 


, e Ne 
the proper inftruments of flanghter. It is true, that where the = 


whole party are equipped in that fafhion, at fetting out on 
the enterprife, or where fome of them provide themfelves 
with arms, with the knowledge and confent of the others, 
thofé circumftances are themfelves evidence of the affent of 
all of them to the felonious and mortal purpofe. And it 
mutt be granted, that if the deceafed is not difpatched in 
this manner, but by beating with a ftaff or the like; here, 
with refpect to any one who has not actually ftruck, (for 
there is not otherwife any room for fuch a queftion), the 
ftronger proof will be required of his full affociation to the 
previous confederacy, and of the high and dangerous nature 
of the intended injury, or of his a¢tual affent to what he 
fees done at the time: or at leaft, the cafe will be more 
open to a proof of favourable circumftances on his part; as 
that he ‘remonftrated with his affociates, and did what in 
him lay to reftrain them from any dangerous excefs, In the 
cafe, accordingly, of David Hume, which was of this pre- 
cife defcription; the flaughter having been done in the pre- 
fence of three perfons, by beating the deceafed with ftaves ; 
the Court, after hearing a full argument, found a relevancy 
on the actual beating only by Hume, and not as libelled and 
infifted for, on the beating by him, or by the other perfons 
in his prefence. The reafor was, that no ftrong circum- 
{tances were laid in the libel, to infer his knowledge of any 


felonious confpiracy to deftroy or maim; and that the caufe 
of 


7 
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of quarrel was the affair of the other perfons, rather than 
his:. But ftill the difference between fuch cafes, and that 
of flaughter with the proper inftruments of death, lies in the 
matter of proof only, and no deeper. For if fatisfactory 
evidence be obtained of a deliberate plan to way-lay the de- 
ceafed, and to kill, or to maim and difable him, by an out- 
rageous beating; certainly, in the event of his death, this is 
murder in all who are participant of that purpofe, and ftand 
by to fee it executed, approving, or not interpofing to hin- 
der the continuance of the outrage. 


A¥TER what has been faid of fimple prefence, it is need- 
lefs to enlarge on thofe circumftances in the conduct of the 
perfons prefent, which {hall be held to proye their affent to 
the deed, or to amount to an afliftance. In general, all fuch 
behaviour as tends to impede, difconcert, or intimidate the de- 
ceafed, in his defence, is as decifive againft the pannel, as the 
ftriking of a fevere blow, or the doing of a direét injury to the 
perfon, Thus in the cafe of David Hamilton of Auchtoul, 
accufed of the murder of Mair of Milntown 2, the Court 

gee “ finds 


1 “ The Lords find, that David Home, pannell, having at the trme and place 
“ lybelled, beat and wounded George Sweet, fe.vant to John Horfely, poffetfor 
“of Seton, of which ftroaks or wounds, he the faid George Sweet did foon 
“ thereafter dye, relevant to infer the pain of death, and confifcation of move- 
** ables.’ 


_ 2 This was a very cruel and unnatural cafe The pannel and Mair were near 
relations. Has fon, Gavin Hamilton, fends Mair a wntten challenge, and goes to 
the field, provided with a horfe and other equipment to affift him in his flight, 
1f need fhall be Mean while, David, the father, goes to Mair’s houfe, (who was 
a lad of nineteen), and by threats and infults, draws him to the field ro fight, 
though reluctant. When arrived there, the other perfons prefent endeavour 
to make peace between the parties, but David Hamilton infifts that they fhalk 


fight, 
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CHAP. VI. finds the libel bearing the pannel’s murdéfing and flaying 
“the defuné relevant ; as al/o, that the pannel ‘cde to thé 

“ defundt’s houfe, and did enticé and perfiiadé the defunct 

“ to go to the fields with hini, and that as the defuné was 

“ ftanding to his defence againft Gavin Hamilton thé pan- 

“© nel’s fon, David the pannel,’ came behind the defuné and 

“ tripped up his heels, whereby the defunct fell back to the 

“ ground, 


fight, and fets them to. Mair, for atime, -has the. better in the combat, and 
wounds Gavin in the hand, on which friends again interpofe, and Mair re- 
tires. But the father fucceeds in again fetting them to, and ftrikes Mair 
on the fide, as he is retiring, and tumbles him down. Having then got to 
the right of him, as he lay on the ground, fo as to hinder his free ufe of his 
fword, he thus gives,an opportunity to Gavin, who thrufts at Mair, under his 
father’s arm and kills him. He was found guilty art and part, and condemned 
to be beheaded. 


In the cafe of Robert Kennedy of Auchtifardale, (July 15. 22. 30. 1706.) 
The Court found it “ relevant to be proven, that the-pannel, after he faw his 
“ fon Gilbert, with his fword-drawn, did beat or flrike the defunét with his flick 
“ or flaff, or that the pannel immediately ftruck the defunét with his cane before 
“ the mortal throft, fo that the defunét’s diforder by the faid ftrokes did hinder 
him to defend himfelf againft the thruft.” But this only to the effect of inflrGing an 
arbitrary pain. The ground of this reftri€ion was, that the pannel Robert Ken- 
nedy, and the deceafed were, at the trme when the fon drew his fword and killed, 
actually engaged in the heat and paflion of a {cuffle, in which they mutually beat 
each other with canes: So that there could hardly be evidence that the father, in 
this agitation, had fo thoroughly underftood and entered into his fon’s purpofe 
of killing, as to make him an affociate therein. The father might defift as foon 
as he faw the {word drawn, and yet the thrutt follow fo quickly, that the decea- 
fed could not recover fiom his diforder, or he might ftrike after feeing it drawn, 

- not conceiving that the fon meant to kill, but only to feparate them, or to pro- 
tect his father by the how of the weapon. It was thus a quite different cafe, from 
that of inte1pofing to ftrike one of two perfons, already engaged in a mortal combat. 
It rather appears from the proof, that the pannel’s back was turned to his fon at 
the time he drew, and that the panne] did not obferve it. The jury found to 


that effet, and he was affoilzied. 
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ground, and as the defund was lying on the cround, the 
“ faid Gavin. did thruft him through the body, eebeteok he 
“ died, relevant to infer art and part of the laughter of 


‘the defunct.” St 


~ 


ALL commands, incitements, or exhortations to the deed, 
if given-upon the fpot, and in ip/o actu of the flaughter, are 
in like manner, a clear groynd of conviction of art and part. 
Thus, in the cafe of Alexander Maxwell and others, accu- 
fed of convocating in a church-yard, in arms, and attacking 
a Prefbyterian minifter and his congregation, who had aflem- 
bled for divine fervice, in the courfe of which afray, a perfon 
was fhot; this flaughter was found relevant, as well againft 
Maxwell who gave the command, (but in very ftrong terms), 
to ufe the mortal weapons, as againft the actual affailants 
Reference may alfo be made to the cafe of Davis and Wilt- 
fhire, in March 1740. Thefe were two foldiers of a party, 
who irregularly, and of their own authority, had ftopped a 
cart as loaded with fmuggled wine. In the abfence of the 
others, who had gone to inform the revenue officer, a {cuffle 
arofe between the pannels and the driver, infifting to drive 
off his cart. In the courfe of this conteft, the carter wrefted 
the mufket from Wiltfhire, who thereupon cried to Davis to 
fire; which Davis did, and killed the carter. The verdict 

was 


2 1 November 7. 1690. “ Find the libel at the inftance of the reli and children 
“ of John Ruffell, William Hay, %c. bearing Alexander Maxwell and the other 
“‘ pannels, their unwarrantable convocating and affembling feveral pei fons in 
“arms, and commanding them to ftab, ftick and gore, and the mutilation, 
“ blooding and wounding of William Hay, John Murdoch, and others, and the 
“ flaughter of the faid John Ruffell, relevant ; the flaughter to infer the pain of 
“ death libelled, as well againft them who gave command, as againft the com- 
“ mutters of the faid flaughter ; and the reft of the forefaid crimes libelled, Jipa- 
“ rate to infer an arbitrary punifhment,” 
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was thus: “ Find it proven, that Thomas Davis -pannel, 
“ difcharged a firelock at the deceafed John Mather, where- 
by he received a mortal wound, of which he foon there- 
after died; and finds it likewife proven, that Charles 
Wiltthire, the other pannel, defired the faid Thomas Da- 
vis to fire ; but does not find the exculpation proven.’’ Af- 
ter hearing an argument on this verdiat, the Court pronoun- 
ced fentence of death on both the pannels. 


‘ 


ce 
&e 
“é 


<é 


2. Wuart has been faid of flaughter committed in purfu- 
ance of a concert to kill, or to do fome grievous bodily harm, 
feems to be equally true of flaughter done in profecution of 
any other felony ; provided the nature of the attempt im- 
ply, or the behaviour ‘and proceedings of the parties indi- 
cate, an unity of purpofe in all concerned, and a refolu- 
tion to controul all refiftance of their enterprife by force. 
If feveral go out together, armed, tq rob on the highway, 
and one of them kill in the affault, it is murder in all thofe 
of the party who are anywife aiding in this robbery, whe- 
ther prefent on the fpot or net. For they are all there under 
a compact of mutual fupport; and the flaughter 1s an obvious 
and not unforefeen confequence of the affault, to rob: elfe 
why go they out provided with arms? The like judgment 
will be due, if a number be engaged in a houfe-breaking, and 
one of them kill a perfon in the houfe, whether to fubdue 
refiftance or make good, his efcape. even thofe who ne- 
ver enter the houfe, but only watch without, to prevent fur- 
prife, are here guilty of the murder. Or again; put 
the cafe that a fcore of perfons have affembled to refcue a 
cargo of fmuggled goods, which. are in the courfe of con- 
yeyance by the revenue-officer, and that they proceed for 
this purpofe, all or moft of them provided with fire-arms. If, 

in 
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in the profecution of this felonious enterprife, the revenue- 
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officer or any of his party be killed, all the confederates _ 


are anfwerable for it with their lives. For why come 
they there armed, and in numbers, but in the expectation of 
refiftance, and in preparation to overcome it? All are 
there at the time in a mutual league of defence and fup- 
port, by force of arms, in their unlawful project; and 
it is by the deed of all and each of them, in purfuit of 
their common object, that the immediate actor has been 
brought into that fituation which has tempted him to kill. It 
is on their account, as much as his own, that he has made ufe 
of his arms. He does fo, to protect their perfons, and promote 
their enterprife, in which he has no deeper intereft than the 
others, and which, if he were left fingle, he would certainly 
abandon. Were it not for their company, he would not be 
on the expedition; if others had not brought arms with 
them, neither would he ; and it is to their power, and their 
difpofition to aflift him, that he trufts when he makes ufe of 
his weapon. 


Sratine the cafe, however, of a very numerous affem- 
bly; it is more efpecially neceflary to attend to the terms 
in which our rule has been guarded, namely, that the af 
fembly be of that kind, in which a-plain unity of pur- 
pofe and temper of mind may be obferved. For otherwife ; 
as in the cafe of a great mob, or riotous convocation, which 
confifts of perfons who affemble from different quarters, 
without previous concert, and varioufly equipped, as well as in 
various tempers of mind, and for objects of very different 
degrees of guilt, juftice requires an inveftigation’of the con- 
duct of each individual; in order that a judgment may be 
formed with refpedt to him, according to the ftyle of his 


equipment, 
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equipment, the language he holds, and the part he aéts on 
the occafion, whether he is to be deemed an accomplice in 
any laughter which enfues, ornot. It is indeed true, that in 
the cafe of James Learmonth and William Temple, the one 
circumftance of prefence in arms at a very numerous meet- 
ing where a man was killed, feems to have been judged a 
fufficient ground of conviction!, as art and part of the 
flaughter. And cafes may doublefs be imagined, where fuch 
a ,udgment fhall be unexceptionable ; the cafe, for inftance 
of a treafonable rifing in arms. Becaufe the infurgents 
are combined on the precife principle, of executing their 
purpofe by force and flaughter; fo that all who are in 
the field in arms, are art and part of all the depreda- 
tions, flaughters, and other mifchiefs attending on the {tate 
of war, that are committed in their prefence. It may 
alfo be fuitable to fuch a cafe as that of the Porteous mob ; 
in which, to the tumult and diforder, there was joined a 
pointed and f{pecial purpofe of revenge and flaughter againft 
a certain-perfon; whereof all who came equipped and af- 
fifted with arms, might reafonably be held to be partakers. 
But the charge in the cafe of Learmonth and Temple was 
thus. That they and their accomplices, to the number at 
leaft of a thoufand, and many of them armed, had affem- 
bled for a field preaching or conventicle, on the hills of 

i Whitekirk, 


1 Interlocutor. “ The Lords Commuffioners of Jufticiary having confidered 
* the libel and debate, find the libel, reply, and triply proponed by his Mayelty’s 
“ Advocate, viz. prefence at the unlawful meeting of the field coventicle libel- 
-“ led, with arms, at which the flaughter was committed, or giving counfel or 
command 1n the words condefcended upon in the debate, vz. ‘ Let there be 
no cowards here the day, Sirs, and let thefe that have arms go out before,’ or 
the like expreffions, relevant ; and remits the fame to the knowledge of the 
“ affize,” 


s 
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Whitekirk, within fight of his Majefty’s garrifon of the 
Bafs; and that the governor of that place having fent out a 
party of foldiers againft them, they treacheroufly, after 
promifing to difperfe, had fet upon the party, fome of 
whom they wounded, and killed one. It appears that this 
perfon was killed with a fingle blow of a halbert; and it was 
not alleged, that either of the pannels ftruck the blow, or 
invaded the man. Now on fuch an occafion as this, perfons 
might be prefent in arms from very different motives ; fome 
in confequence only of the fafhion of the times to wear 
arms, fome for felf-defence in cafe of perfonal affault on 
themfelves, others in terrorem, to prevent difturbance by the 
fhow of force, and a few perhaps with hoftile purpofes, and 
prepared for flaughter on any moleftation. The mere pre- 
fence in the conventicle with arms, was, however, explicitly 
found relevant to infer guilt of the flaughter. Learmonth 
was convicted of exhorting to refiftance, and had fentence 
of death. Temple was convicted of prefence with a fwoid, 
but undrawn, near the fpot where the flaughter was commit- 
ted; and he only efcaped the capital punifhment which would 
have followed in terms of the interlocutor, owing to inter- 
ceffion made for him with the Lords of Privy Council. But 
this is a precedent taken from an arbitrary period, and rela- 
tive to an offence in which the State took a great and un- 
due concern; befide that the judgment appears to have 
been much commented on, even at the time when it was 
given ?, 


In every thing that has been {aid, this limitation is implied, 
That to affect all concerned, the flaughter muft be done in 


3G purfuance 


1 See Fountainhall’s acount of this cafe, vol. i, p. 12. 1 3. Alfo Mackenzie’s 
Vindication of Charles I].’s Goveinment. 
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purfuance of the common enterprife, in which the party are 
engaged. For if it be done on fome peculiar and accidental 
quarrel of the flayer, which is not connected with nor fub-» 
fervient to the original defign; or, though it have fome re- 
Jation to that defign, if a refolution of the whole party 
to accomplifh their obje@ by fuch extreme means, cannot 
reafonably be collected in the circumftances of the cafe; 
in either of thefe fituations all the reafons entirely fail, upon 
which, by the conftruction of law, the aé&t of one is carried 
over into the perfons of his affociates. Such a cafe is that 
mentioned by Folter ', of three foldiers who went out together, 
to rob an orchard. Two got upon a pear-tree, and the third 
ftood at the gate, with a drawn fword in his hand. The 
owner’s fon, coming by, collared the man at the gate, and afk- 
ed him what bufinefs he had there; and thereupon the foldier 
ftabbed him. It was ruled by Holt, that this was murder 
in him who ftabbed, but that thofe on the tree were inno- 
cent. They came to commit a fmall inconfiderable trefpafs, 
and the man was killed on a fudden affray, without their 
knowledge. It would, (faid that able Judge,) have been 
otherwife, if they had all come thither with a general refo- 
lution againft all oppofers. 


3. THE more ordinary cafe of flaughter is, that the felo- 
nious purpofe is taken up on a fudden, upon fortuitous quar- 
rel among perfons who were lawfully aflembled for fome 
other object. And, in thefe circumftances, to convict any one 
as art and part of the flaughter, evidence muft be fhown with 
relation to him in particular, of fuch things done by him 
as infer his adoption of the mortal purpofe, and amount to the 
rendering of affiftance in the execution of it. On the rft 


of 
2 Crown Law, p 313. 
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of April 1691, Captain Bruce and Lieutenant Arrot were te cate) 
brought to trial, on charge of a tumultuous attack made by - 
them, along with others, on the city-guard of Edinburgh, 

at their guard-houfe, in the courfe of which three foldiers 

of the guard were killed. This was the iflue of an acci- 
dental {quabble with the guard, on the King’s birth-day, 
when bonfires were kindled, and the pannels, along with 
other perfons in liquor, were roaming through the ftreets, in 

a diforderly manner, in the evening. It was thus obvious 

that many might be prefent, and even in fome meafure en- 
gaged in the affray, out of curiofity or indifcretion, or at the 
worft with no more criminal purpofe than that of raifing a 
brawl in the ftreet ; and the Court thought it therefore juft 

to require evidence with refpect to each of the pannels, of 

his joining in the mortal affault, by thrufting at the guard 

with a drawn fword!. Nearly the fame rule was followed 

in the cafe of Captain John Price and five others: of whom Nov. 24. 169. 
the libel relates, that being in a tavern they quarrelled with 

the people of the houfe, who fent for the guard to quell 
them; whereupon they fuddenly took up a _ purpofe of re- 
fiftance, fhut the door of the houfe, and drew their fwords 

on the foldiers of the guard. At length, as the.corporal 

of the guard was entering, (having forced open the door), 
3G2 he 


t April 2.1691. “ Find the libel anent the flaughter of the fad Henry 
 Lincklatur relevant againft Lieutenant David Arrot allenarly ; and find the faid 
“* libel as to the flanghter of Alexander Simpfon and Colin Campbell relevant 
again{t both the pannels , and finds the faid Lieutenant David Arrot his thruft- 
“* ing at the guard with a drawn fword, relevant to infer art and part againft him 
as to the flaugtiter of the faids three haill perfons killed , and finds Captain James 
Bruce his thrufting at the guaid with a drawn {word, relevant to infir art and 


“ part againft him as to the flaughte: of Alexander Simpfon and Colin Camp- 
* ‘bell allenarly.” 
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he was fhot through the, head by one or other of the patty. 
Here too the Court confidered, that the pannels were inno- 
cently affembled at firft, and that fome of the party might re- 
main in the houfe rather from fear of the others, or want 
of opportunity to retire, than from any concurrence in the 
felonious purpofe of refiftance. They therefore required 
evidence with regard to each, of his co-operation in the fe- 
lony, by ftriking at the guard, or otherwifc oppofing them, 
or at leaft having his {word drawn againft them‘. 


Iw thefe inftances, it was unknown by whofe hand the 
mortal blow had been given. But in the circumftances of 
the fact, this uncertainty could not yield an argument for 
mitigating the punifhment of any one of the pannels, againft_ 
whom fuch a co-operation was proved. Becaufe, in employ- 
ing the proper inftruments of flaughter, they had all fub- 
ftantially, though ona fudden, adopted the felonious pur- 
pofe ; were actuated by the fame malignity ; exerted them- 
felves to one end; and effectually aflifted the mortal 
hand, whichever it was, by their combined attack; which 
materially affected the terror of the deceafed, and his a- 
bility to defend himfelf at the time. By whom the fa- 
tal blow was given, was indifferent in fuch a cafe, and 
if known could not tend in any meafure to relieve the 
others; fince the deed was equally that of the whole party, 
as if it had been done on a more regular and deliberate 
affociation. For with refpet to a number of perfons, as 
with refped to one, it is immaterial as to the guilt of mur- 

- der, 
\ , 


+ November 26.1690. The Lords find the libel anent the flaughter of the 
* faid deceafed John Reid, and the pannels their being art and part thereof, by 
“ each of them their ftriking at the guard. refifting or oppofing them, or having 
“ drawn {words or piltols in their hands, re.evant to inter the pais of death.” 
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dey, (if there be no fufficient provocation in the cafe), whe- 
ther the mortal purpofe is of malice aforethought, or is only 
conceived upon the fpot. The deed in the cafe mentioned, 
was therefore that of all who aflailed with mortal weapons. 
It has been feen, that in the cafe of Davis and Wiltfhire, 
a fimple command or exhortation to fire was held to be 1¢- 
levant againft Wiltfhire: much more would it have been fo, 
if Wiltthire had thruft with ‘his bayonet, or had fired his 
piece, though the mortal injury was done by Davis. 


Tue other fide of the rule is, that in fuch cafes of fudden 
flaughter, a perfon is not liable to any punifhment, unlefs he 
have in fome meafure béen active in the affault. And in il- 
luftrating this pofition, I fhall confine myfelf to the fingle 
cafe of Crief and Cordie, tried in February and March 17109. 
The libel related, that the pannels, who were foldiers, when 
ftanding at the door of their quarters, had thrown out 
foul language againft the deceafed, and others in his com- 
pany, as they pafled along the ftreet ; and that this being re- 
torted, the pannels proceeded to blows. The iflue was, that 
one or other of them drew his bayonet, and gave a mortal 
wound. The jury found that Cordie ftabbed, and that both 
had given fcurrilous language’. Now, on this verdict Cordie 
was adjudged to die, and Crief was afloilzied jimpliciter ; ha- 
ving had no acceflion to any act of violence, far lefs to the 


mortal purpofe of his comrade. 
THE 


¥ “ Found it proven, that Neil Cordie, one-of the pannels, gave a thruft with 

* a drawn bayonet in his hand to John Anderfon, in his left fide, of which he 

“ died the next day, and alfo finds, that John Crief and Niel ‘Cordie pannels, 

“ gave feurrilous language to the fad John Anderfon and his company, fuch as 
_ “ fayang,—There comes the blackguards and. their whores.” March 3. 1719, 
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Tue clafs of cafes which naturally connect with thefe, 
are cafes of flaughter committed in a fudden brawl or fquab- 
ble among a number of perfons, and without employing 
the proper inftruments of flaughter ; and to fuch cafes I 
underftand the law-books to allude, in thofe paflages which 
make mention of bomicidium in rixa per plures commiffum, as 
liable only to an arbitrary punifhment. The reafons of 
fuch a doctrine, will. beft be underftood by the putting of a 
common cafe; that two companies, both of them in liquor, 
meet and quarrel on the ftreets of a town, in the dufk of the 
evening. Words pafs at firft; and it foon comes to blows, 
(owing commonly to the fault of both fides), with fuch in- 
ftruments as the parties have upon them, or can lay hold of 
at the time; and in this buftle a man is killed, it cannot be 
faid with certainty how, or by whom, but probably through 
a fucceffion of injuries inflicted. by feveral perfons. In 
thefe circumftances, to punifh every one capitally who is 
pioved to have ftruck, or at all to have invaded the deceafed, 
would be an unjuft excefs. Such a rule is indeed fuitable in 
the cafe of the deliberate way-laying of a fingle perfon by a 
number ; becaufe each of the affailants fees, intends, and 
meafures the violence that is offered by the others ; and all 
is done in the direct profecution of one wilful plan, to put 
the fufferer in danger of his life. But in the cafe now put, 
where the meeting, the quarrel, and the violence, are all fud- 
den and fortuitous, and where the deceafed himfelf is probably 
jn fome meafure the caufe of his own misfortune, thefe are 
{trong confiderations in favour of the pannels. In fuch 
fituations the combat goes on confufedly, without any choice 
of weapons or meafures, and as chance wills, rather than with 
any fort of condud or guidance, and not only without any 

precife 
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precife relation of the a@ of one to that of another, but 
without any full knowledge on the part of any one of that 
which the others have done; foas he may judge of the danger 
or excefs. If indeed it can be fhown that the deceafed was 
deftroyed by a certain more fevere blow, given him by a par- 
ticular perfon, this is quite a different cafe, im which it will 
become matter of fpecial inquiry with refpect to that per- 
fon, on the whole particulars of what he did, whether he 
had a highly injurious purpofe or not. But keeping to the 
imagined cafe; that the death is caufed by a fucceflion of 
injuries, or that the author of the mortal injury is unknown ; 
the refult can only be to inflict an arbitrary pain on thofe 
of the party who ftruck the deceafed, and entirely to ac- 
quit the others, againft whom no att of-violence is proved. 
One example of a homicide of this fort, is the cafe of George 
Hutchiefon and others, Auguft 12. 1784. The charge was, 
that the pannel and others were affembled in a diforderly 
manner upon the ftreet, where they infulted and molefted 
paffengers ; and that the deceafed having interfered in be- 
half of fome one who was abufed, the pannels, “ all and 
““ each, or one or other of them,’’ gave him a mortal wound 
on the head, with a ftone, ftick, iron-rake, or other offen- 
five weapon, of which wound, after languifhing about a 
month, he died. The libel was laid as for homicide, and 
the profecutor at calling reftricted his conclufions te an ar- 

bitrary 


1 “ Where, by the laws, tc. homicide, or the killing and flaying any of the 
“ lieges, by beating or otherwife wounding them, fo as death follows; or the 
“ affaulting, bruifing, or wounding any of the heges to their bodily harm, to 
“ the effufion of their blood, and lofs of their lives, in a violent, unlawful, and 
“ mafterly manner; as alfo the riotoufly and wantonly affembling on the ftreets 
“ of a burgh, and beating of paffengers, and ranfing difturbances and quarrels 
“ therein, are all,” We, 
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bitrary’punifhment. The pannels were, howeves, acquitted 
of the homicide, and found guilty of the riot; for which 
they were ordered to be {courged. 


We have an older example of the fame character, in the 
cafe of Archibald Burnet and John Loudon. Thefe perfons 
being in company with two or three more, and an affray ha- 
ving arifen, in which Redpath, who was a ftout man, had col- 
lared or laid hold of a firipling, who was a friend of the 
pannels, blows had in confequence paffed on the occafion ; 
and in particular the pannels had beaten Redpath, the 
one with a cane, the other with a broom-ftaff, fo that 
his fkull was fradtured, and he died of the injury. The 
Court found thefe circumftances relevant to reftrict the libel 
toan arbitrary punifhment'. And upon verdiét finding “ that 
“ the beating was per plures commiffum, and that they both 
‘* had fwords about them, and did not make ufe of them ;’’ 
the pannels were fined, and ordered to prifon till payment. 

) 

Cases of this fort feem to be the moft proper inftances 
of homicide 2 rixa per plures (1. e. wn turba feu tumultu pluri- 
um) commiffum.  Butithe fame phrafe has fometimes been 
applied to fituations, where in truth a felonious murder was 
committed by fome one, and with the proper inftruments of 
flaughter, but in fuch a way that neither could ,the actor be 
fixed, nor the flaughter juftly be imputed to all concerned. 

The 


* « The Lords find the libel relevant to infer the pains libelled , and fuftain this 
«« qualification of the libel, that the beating was per plures commiffum, 1n conjunc- 
* tion with eny of the two following defences, to wit, thet any beating com~ 
“ mitted by them was in a tulzie or ria, in which they mixed themfelves to 
“ relieve a youth in the defuntt’s grips, or in a truggle with him, or, /eparatim, 
* that they had {words about them, and only made ufe of ftaves or batons, re- 
“ levant to reftrict the kbe) to an arbitrary punsfhment.” 22d Jan. 1748. 
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The cafe of Lindfay and Brock, according to the ftory told 
in the libel, was precifely of that defcription. They had 
joftled Anderfon as he paffed them on the ftreet ; and in con- 
fequence a wreftling took place, in which Anderfon was 
thrown down, and the pannels came to the ground along with 
him. Some ftruggle followed with them in that fituation ; 
and when Anderfon rofe, he was feen to bleed profufely in 
the neck, and was found to have received a deep cut 
there, of which in a few minutes he died. The theath of 
a knife was found upon the {pot where they had fallen, and 
there was blood upon the face of the one pannel, and upon 
the hand-of the other. But the knife itfelf was not -found 
upon either of them; nor had either of them been ob- 
ferved to have fuch an inftrument in his hand, or upon him, 
in the beginning of the quarrel. The verdict of the jury 
entirely exculpated Brock; and an act of indemnity hin- 
dered.any judgment from pafling on Lindfay. But if con- 
viction had been obtained in terms of the charge, the re- 
fult muft have been to inflict an arbitrary punifhment on 
both; by reafon of the uncertainty of the perfon who 
gave the mortal wound. That both fhould efcape all pu- 
nifhment on that account, though it was certain that by 
one or other of them the deceafed had been felonioufly mur- 
dered, would plainly have been unfit. And yet that both 
fhould be punifhed with death, would have been uttcily 
unjuft; fince the mortal weapon had only been ufed by one 
of them, who had taken up the purpofe in the courfe of the 
‘ ftruggle on the ground ; and this, for any thing that could 
be gathered from the circumftances of the fituation, with- 
out even the knowledge, and much lefs the afliftance of the 
other. 
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4. Tue moft favourable cafe of any to the pannel, for the 
conftruction of thefe queftions of art and part, is where the 
aflembly is not only innocent, but for execution of the law, 
and in obedience to its orders. Ifa magiftrate goes forth to 
quell a tumult, and one of his pofff, unneceflarily, and without 
orders, {trikes and kills; this is the peculiar ad of the indivi- 
dual, from which no manner of, blame or refponfibility at- 
taches on the magiftrate, whofe purpofe in going forth the 
flaughter directly counteracts, by raifing a greater tumult. 
This rule was applied in the cafe of Mackintofh and Fle- 
ming, accufed of the flaughter of John and Robert Far- 
quharfon. Fleming’s defence was, that the flaughter happen- 
ed in the profecution of a purpofe to take the deceafed with 
caption ; to which fervice he being called, had attended as 
a witnefs, but without being anywife active in the flaugh- 
ter. The Court found with refpe& to Fleming, that fimple 
prefence was not relevant '; and required a proof that he 
had killed, wounded, or affaulted the deceafed, or at leat 
had behaved as an agereflor. 


VIII. Ir is now time to pafs on to the other mode of ac- 
ceffion, which confifts in things done previous to or in purfu- 
ance of the flaughter, without any (even conftructive) prefence 
at the deed itfelf. 1. In regard to acceflion before the fact, 
It is in the general obvious, that whofoevei, being in the 
knowledge of the mortal purpofe, though contrived and ima- 

gined 


x “ And asto the remanent difpute againft Fleming, the Lords find, That 
“ firaple prefenee is not relevant againft him, but fuftaims the libel againi{t the 
“ fad Fleming, it being proven that he either: killed or wounded the defuné 
* Robert Farquharfon, or affulted him with arms, or behaved him(elf as an ag- 
« greffor, notwithflanaing the meffenges’s execution bearmpg him to be a witnefs 
* ta the caption,” 
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gined by another, fhall lend immediate and material aid to- 
wards the execution of it, is thus involved in the fubftantial 
guilt of murder. He becomes partaker of the diftinguith- 
ing character of the crime, the deliberate cruelty and ma- 
lice, or depravity of heart.. He encourages the others to 


the deed by his’countenance and fellowthip ; 3 and as far as. 


he facilitates or forwards the enterprife, he muft be held 
to be the caufe why the thing is done; fince the with- 
holding of thefe aids might have altered the time, place, and 
manner, and chance of fuccefs of the attempt, or perhaps 
might have hindered it from being made. The apothecary, 
for inftance, who prepares and furnifhes the deadly drug, to 
be applied by another to the perfon of his neighbour, truly 
takes the moft material ftep inthe whole procefs, and re- 
moves the main obftacle to the perpetration of the murder ; 
and though not perfonally prefent at the adminiftration of 
his dofe, has however his heart in the bufinefs as much 
as his affociate, and is equally deferving of the higheft 
pains. The fame is true of him, who, by falfe pretences, 
entices the victim to a place where he may conveniently be 
fet upon, and gives notice to others, to way-lay him; or 
who lends the ufe of his houfe, as a convenient ftation 
from which to fire on his neighbour, though he purpofely 
leave home on the day when the deed is to be done; or 
who harbours the affaffins there till the convenient feafon, 
and accommodates them with arms fuited to their defign ', 
or with difguifes to do it in, or with money and horfes; be- 
fore hand, to favour their efcape. In the cafe of David 

3H2 Hay 


J 


1 “ Opem ferunt, qai cum crimini patrato non interfuerint, ferramenta tamen, 
“ tela, venena commodaverit, fciens cujus rei caufa commodarct.” Mathans, 


Proleg. Chap. 1. No. 11. 
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Hay and John Thomfon, for the murder. of. Hay’s. wife t, 
the jury found Thomfon guilty. of furnifhing, and Hay of 
adminiftering the poifon ; on which verdict both had fen- 
tence to be hanged, and to have their heads cut off, and 
athxed on the goal of Lanark. Reference may alfo be made 
to the cafe of Muir of Auchindrayne ; whos having recei- 
ved a letter from the Tutor of Caflillis, acquainting him of 
his intention to travel next day to Edinburgh, and requeft-. 
ing Muir to meet him at.a certain place on the way, gave no- 
tice of thefe things to Kennedy of Drummurchy, that he might 
way-lay and kill him; which Kennedy accordingly did. For 
this bafe deed, and for afterwards murdering William Dal. 
rymple, a boy who had been employed as a meflenger on the 
occafion, Muir had fentence of death. In like manner, Pa- 
trick Kininmount had a relevancy found againft him, on the 
furnifhing of fwords and lighted candles towards a combat 

in 


1 “ Find the pannel David Hay guilty an terms of the libel, by admuniftering 
** poifon to Helen Langrigg his fpoufe, of which, by the common report of the 
“ countiy, the died, and alfo finds the pannel John Thomlon, commonly called 
“ Dr Thomfon, guilty of having furnifhed the faid David Hay with the poifon 
“ adminiftered , and therefore, by plurality of voices, finds him guilty are and 
‘6 part.” 


In the cafe of Biffet ams] Currier, June 15, 22. 1705, the libel was found only 
relevant for arbitrary pain againft Currier, by whom the poifon was procured. 
The reafon feems to have been, that the libel did not-precifely charge, that fhe 
gave it to or procured it for Biffet, for the purpofe of adminiftering to the decea- 
fed. The charge is only thus ‘ She the fard Jean Currier did buy from David 
Millar, apprentice to Patrick Blair, apothecary in Dundee, an ounce of arfe- 
“ nick unprepared, which fhe fad, the was tomake ufe of to killa dog that had 
“ bit her leg, wach arfinick be the fad William Biffet ded get from the fard Gut - 


epee 
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in or near his own houte ; 3 in which one of the parties fell '. 
This too was fuftained, tndependently of the charge, alfo_ 
made in the indi@ment, of the pannel having inftigated the 
parties to fight.. , The cafe was not profecuted to an iffue. | 
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. For what reafon it was, I know not, that the like rele- of Acceffion 


vancy was not found in the cafe of James Edmontton. 
occafion of this trial was, that the Mafter of Rollo had, been 
killed by Graham of Inchbrakie, in their way from a houfe 
where they had dined together, in company with Edmonfton, 
M‘Naughton, the Laird of Clavage, and others. Edmonfton 
was Inchbrakie’s friend and comrade; and, as the hbel told the 
JSrory, , (but it was not fully fupported by the proof ), Inchbra- 
kie having.infulted Rollo at table, Edmonfton abetted him in 
his rudenefs. The two eaiiered to each other ar: table, 
and Edmonfton was heard to fay to the other, “ J would 
« not baulk bim, Inchie.”’ They then left the room, were 
abfent for a:while, and returned. In the evening, after 
fupper, the whole party left the houfe together, and took 
the fame road on horfeback. At a certain fpot, however, 
Edmonfton and Inchbrakie parted for a fhort fpace from 
the others ; and Edmonfton having unloofed his fword-belt, 
gave his fword to Inchbrakie, who had none upon him. 
Rollo and Inchbrakie then fell behind the party, by them- 
ifelves ; and in a fhort time the others, riding on at fome 
diftance, heard the clafhing of fwords. On turning back, they 


find Rollo wounded and dying. Clavage exclaims, “ O what 
¢é a 


1 Find the firft article of the libel, viz. the fuinifhing Petrie and Glafsfoord 
“ with fwords and lighted candles, whereby Petrie wounded faid Glafsfoord, 
“ and Glafsfoord thereafter died, relevant to infer the pains libelled.” The 
libel concluded for the pains of death, 
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“a foul murder !”’ and Edmonfton, anfwers, “ I think not fo, 
“€ but that it was fairly done.”’? He fhen exchanges his hat with 
Inchbrakie, who flies; and next morning, Edmontton’s 
{word and that -of the deceafed are found upon the fpot. All 
thefe qualifications were found only relevant to infer an 
arbitrary pain, A fpecial verdié&t was returned, convicting 
him of'certain only of the circumiftances libelled, (as indeed 
there feems to have been no proof of a ;and. ae was Se 
nifhed Scotland for life. 


NotwiTHsTANDING this judgment, which is fingle of 
its kind, it feems to be true of all cafes, where the af- 
fiftance confifts in furnifhing the immediate means of do- 
ing the deed, thofe means without whicly it either would 
not be done at all, or at leaft would be done after quite 
a different manner, that they are proper cafes of art 


and part. I fay the immediate means of doing the deed. 


For if-the affiftance be only indireé@t and remote, this, 


though accompanied with the knowledge in general of the 


actor’s malice and evil defign, cannot fafely' be made the 
ground of convictions Put the cafe, that John reveals to 
James his purpofe of revenge againft a certain perfon, their 
common enemy, who refides at a diftance; and that James 
lends him a horfe for the journey, or gives him money at his 
requeft, to carry him to that quarter of the country. Some 
weeks after, James is informed that the perfon in queftion 
has fallen; but as to the circumftances of his death, and the 
particular contrivance of his deftruction, thefe he only learns 
from common fame, after the thing is done. Though highly 
blameable in the part he has taken, he is not, however, pu- 
nifhable capitally, as art and part of the murder. The reafon 


is, that what he has done, is no part, properly fpeaking, of 


the 
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the contrivance or ftory of the flaughter, which alone is the 
matter of the charge and trial. 1t is true, he has aflifted the 
man, and helped him into a poffibility of attempting this ho- 
micide; But he is not, and cannot be acceflary to the par- 
ticular deed of flaughter, whereof the notion as to its time, 
place, and manner, and all the circumftances of its defcrip- 


tion, was not fo much as formed, at the feafon when he gave . 


his affiftance. For aught that he knew, the felonious pur- 
pofe had been laid afide, or never had been ferioufly enter! 
tained. And though his aid has been of fervice to the actor 
at one period, in bringing him into the fituation where the 
thing might be contrived and done ; yet it in nowife entered 
into the immediate a@t of contrivance or execution, fo as 
to prompt, relieve, or affift the perfons engaged. It is alfo 
to be confidered, on the part of the remote affiftant, that he 
has not pafled through the fame trial of his malice and de- 
termination, as the principal actor and his immediate coad- 
jutors ; never having felt the terrors, agitations, and alarms, 
that await on the laft hours of confultation in fueh enter- 
prifes, when there is juft time, and no more, to repent and to 
defift1. He has not, like them, had the deed made prefent 
to his imagination, by knowledge of the detail with which 
it is to be done; nor had the fame opportunity as they, of 
being fhaken with fear for himfelf, or with pity for the def- 
tined victim, They have perfifted, notwithftanding thefe vi- 
fitations of nature ; but he has been put to no fuch teft of his. 
heart and temper, and ought not therefore to be judged as that 
fame hardened and unpardonable offender, of whom no hope 

can. 


x “ Between the thinking of a guilty thing, : 


** And the firft moments of the execution, 
* All iscombuftion , and the ftate of man , 
** Saffers the nature of an infurreétion.” Shakef[peare. 
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can be entertained. Befides; with refpeét,to all aid of this re- 


mote defcription, aid that is referable to the man, rather 
than to the fpecial a&; its conneétion with the iffue, and 
the fhare which it contributes to the profecution and fuccefs 
of the attempt, is too conjectural and uncertain a matter, to 
be a fafe ground of judgment in thefe queftions of life and 
death. Whereas, in that which palpably is fubfervient to 
the particular plan, the aflociate knows how far his aflitt- 
ance is material, and teftifies, by affording it, his final refo- 
lution, and his defire of the event. 


Anp here I am led to obferve, that to be fuftained as a 
ground of art and part, the afliftance muft not only be im- 
mediate, but it muft be material too; fuch as fubftantially 
forwards, and encourages to perfevere in the enterprife. For 
if it only relate to fome infignificant particular, in which the 
actor might eafily be accommodated otherwife, or which, if 
refufed, would neither hinder the deed, nor materially alter 
the manner of it ; then cannot the rendering of this fervice be 
conftrued as a participation of the contrivance or execution 
of the flaughter, nor as a proof of any thing but a degree 
of favour to the enterprife that is afoot. To defcend to 
particulars: If the pannel lent the aflaflin his watch, that 
he might know the hour, (having to he in wait for the de- 
ceafed), or told him the neareft road to the lurking place, 
or gave him victuals to fuftain him on his way thither; no 
one of thefe things, per fe, feems to be a fufficient ground 


of conviCtion. 


2. One may alfo be art and part of murder before the fact, 


(though it cannot be a frequent cafe), fimply by command- 
ing to do the deed, without any farther part taken in the 
profecution 


A.G ACTIN S*GOS HE Ee EeReS ON: 


profecution or maturing of the enterprife. 
of the army, for inftance, (if fuch a thing could hap- 
pen), who on report brought to him by his inferior off- 
cer, gives him orders to fire on the populace molefting 
his party, is equally anfwerable for the confequence, (if 
the firing cannot be juftified on the ftate of the cafe), as 
if he perfonally commanded the party. That he has been 
deceived with refpect to the nature of the fituation, is no ex- 
cufe; for he ought to go to the fpot and be convinced of 
the neceflity by his own obfervation, before he give any ab- 
folute order in a matter of this importance. The fame will 
hold with refpect to the magiftrate, conveying rafh orders 
to the officer, on the like occafion. It is upon the like 
ground, that the Judge is equally anfwerable as the inferior 
minifters of the law, to whom his warrant is addreffed, in 
cafe of the execution of his illegal fentence of death. 
In cafes like thefe, the relative fituation of the parties is 
a good reafon, why the act of flaughter ought to be at the 
hazard of the perfon who gives the order. But lawyers 
have faid, that the fame will even hold in other cafes of 
command, fo it be urgent and authoritative, and iffued to 
fuch perfons who on the whole may reafonably be fuppofed 
to be under its influence, though they be not truly bound to 
the fame difcipline, and implicit obedience, as in the fitu- 
ations above mentioned. Between parent and child, for in- 
flance, or hufband and wife, and peihaps, in fome quarters 
of the country, mafter and fervant, or chieftain and clanf- 
man, cafes may be imagined, (though they would need to 
be ftrongly circumftanced, and in truth none fuch have 
ever been the fubjec of trial), in which the order given, and 
immediately obeyed, may of itfelf be a ground of con- 
viction. But it will very feldom happen, that fuch an order 
aul 18 
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is not accompanied with circumftances of afliftance, or other 
concern in the deed, lefs or more, to ftrengthen the charge ; 
which too is not fo-favourable a fort of charge in the prefent 
{tate of the manners and habits of the country, as it may have 
been in former times. In the fhort memorandum relative 
to the cafe of Alexander Home and Margaret Home, (but 
of what crime accufed is not faid), the Juftice finds, .“ That 
* the words of the caufing command affiftance and ratiha- 
“ bition, is of the fame fubftance as art and part??? In 
the cafe too of Mackintofh, in June 1673, the Court de- 
clared, ‘‘ That command and hounding out in general falls 
“ under the compafs of art and part in fuch Ccafes.’? At 
the fame time they found “that the particular qualifica- 
“ tions of command and hounding out mentioned by the 
“* purfuers in the difpute, are not relevant to extend to man- 
« date, or hounding out, to found a criminal purfuit.’?. As 
mentioned by Mackenzie 2, the reafon of this judgment was, 
that the words of command to kill; though ftrong, were 
however in this refpect ambiguous, that they might only re- 
late to the cafe of the deforcement of the meffenger, along 
with whom the pannel fent his fons to execute the caption. 


3. ANOTHER cafe of order or mandate which is certainly 
relevant, (and this though there be no bond nor relation be- 
tween the parties), is that of order accompanied with the gi- 
ving of a bribe, or hire, to do the deed. For the actor is here 
to be confidered only 4s an inftrument in the hand of the 
employer. | 

4. THE 


1 This is extracted from the MS, Abridgment in the Advocate’s Library, 
vol. i. p. 45. 


* See Mackenzie, tit. Art and Part, No. 4. 
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4. Tue article in this department which feems chiefly to 
be liable. to controverfy, is that of acceffion by counfel 
or inftigation; which, according to fome authorities, is 
of itfelf fufficient to fubye@ the advifer to the pains of 
murder. Certain things may be obferved, on the one and 
the other fide, which will at leaft ferve to circumfcribe 
the debate. It mutt be yielded, with refpe& to that fort 
of’ counfel which is not purely fuch, but truly amounts 


to a fhare in the contrivance of the deed, that this is 


ground of conviction as art and part. He, for inftance, 
who not only exhorts and urges in general to do the 
flaughter, but: proceeds to fhow how eafily and how fafely 
it may be done in a certain way, or at a certain time and 
place, and opens the detail of a contrivance for execution 
of the: purpofe, which plan is accordingly followed, may 
juftly be accounted one of the moft important perfons in the 
ftory, though he leave the entire execution to his affociates. 
An addrefs of this kind is not a naked advice, which has 
no effect on the perfon to whom it is given, farther than as a 
coincidence. of wifhes, but is in truth a moft fubftantial affift- 
ance, which may be of as much fervice towards the perpe- 
tration of the deed, and may as much determine the aor to 
the attempt, as even the promife of prefence at the fact. 
The advifer here equips the actor for the bufinefs ; in/fruit con- 
cio; and is the life and fource of the enterprife. The cafe, 
already mentioned, of Muir of Auchindrayne, was in fome 
meafure of this defcription ; becaufe the pannel had not only 
inftigated the actor, but had advertifed him of the convenient 
time and place, when the deed might with ceitainty be done. 
Perhaps it is with reference to this fort of counfel, concilium 
cum ope, that fome of thofe authorities are to be underftood, 
which {peak of inftigation, (or hounding out as it is termed 
with us), as amounting to art and part. 

gilez Is 
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leaft be very ferious, urgent, and pointed, to bring it under 
the compafs of art and part. No proclaiming of it as a 
meritorious thing to deftroy the deceafed ; no words of mere 
permiffion or allowance to do the deed; no intimation of 
thanks or approbation if it fhall be done; not the ftrongeft | 
expreflions of hatred to the deceafed, nor the moft earneft 
wifhes for his death: none of thefe things come up to 
what the law in this matter requires. Becaufe, though 
wrong and blameable, they are, however, all of them, no- 
thing more than the expreffion of the party’s own diftempered 
ftate of mind ; which may indeed tend to infeé others with 
the fame evil difpofition, and to make them fufceptible 
of mifchief; but ftill has no relation to any. fpecial at- 
tempt or immediate courfe of ation, nor is even a certain 
proof of that fettled habit of mind in the fpeaker, which 
would make him join in any fuch enterprife, if it were ac- 
tually afoot. This rule is exemplified in the cafe of Bar- 
bara Coutts ; where, though a capital relevancy was found 
on the general charge of art and part, yet her particular ex- 
preflions of rage and hatred againft the deceafed, though 
very bitter and malignant, were found to be only punifhable 
in fome inferior way. In fhort, the only counfel which can 
plaufibly be maintained to come under the intendment of the 
law in this matter, is a dire@ and fpecial counfel ; a perfua- 
fion to kill by ufe of the topics calculated to work on the 
particular man, and relative, lefs or more, to fome near oc- 
cafion of doing the deed ; whereby to excite him to an 1m- 
mediate courfe of meafures towards the flaughter. 
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offence, it is at leaft under provifion, that the counfel paste. to 


have been the flayer’s main incitement and fpring of action ; 
that circumftance in the cafe, without which the deed would 
not have been done. For if John, bearing malice to 
James, lay a plan to kill him, and communicate this to 
George, who encourages and confirms him in his purpofe, 
but without lending any fort of aid, George cannot be pu- 
nifhed as author of the murder. It is thus a material confi- 
deration in all fuch cafes, In whofe quarel was the deed 
- done? in that of the advifer or the actor? If in the ac- 
tor’s quarrel, certainly the juft pref{umption will be, (for 
to this we muft have recourfe in the impoffibility of tracing 
the truth), that in a matter fo interefting to him he was 
mainly determined by his own paffions and impreflions, and 
would have acted as he did, if he had been left to himfelf. 
The bare advice, without proffer of comfort or afliftance, 
cannot reafonably be fuppofed to controul the will of a free 
and independent perfon on fuch an occafion, where all the 
labour and all the rifk of the enterprife is to be his own.. If, 
on the contrary, it can be fhown that the quarrel was 
the advifer’s bufinefs, or the common concern of both, 
this is a circumftance on the other fide. And if it be 
ftrengthened with other confiderations, fuch as the depend- 
ence of the actor on the advifer, or the known afcendency 
which the advifer has over him; poflibly fuch a cafe may 
be made out, (though none fuch has yet been tried), as 
fhall fix the guilt on the advifer, as author and imaginer 
of the deed. Put the cafe, for inftance, (though per- 
haps not the moft likely to happen), of a young wo- 
man, infligated by the father of a natural child with 

Which. 
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whicly fhe is pregnant, to deftroy it on the birth. Let us 

fuppofe, that his letters to her are recovered, in which he 

opens the purpofe to her; infifts on the evil confequences - 
of a dilcovery of her fituation ; perfuades her how eafy, to 

be done, and to be concealed ; and by artful arguments pal- 

hates the wickednefs of the propofal. In return to thefe, 

fuppofe her letters alfo to be recovered, at firft rejecting the 

purpofe with horror, and in the fequel bearing the hiftory 

of her gradual and reluctant compliance on his account, and 

won over by his influence and importunity. If fuch a cafe 

could happen, without fome farther circumftance of aid 

or contrivance on the part of the man; perhaps it might. 
be held to poffefs all thofe qualities which are naturally 

requifite in an advice, to bring it under the defcription of 
art and part. But it is obvious, that a cafe of pure and 

fimple advice, poffeffed of all thofe qualities, and in which 

the hiftory of the guilt is at the fame time capable of being 

fubftantiated by proof, is rather fuppofed for the fake of il- 

luftration, than likely to be the fubject of trial. 


We may now difmifs thefe cafes of hire, command, and 
counfel, after making this obfervation, which is appli- 
cable alike to all of them; that the mandant, advifer, 
or fo forth, can only be liable as art and part, if in truth 
the flaughter is done under the influence of his commiffion 
or adyice. If he repents. him of his purpofe, and comes 
to the actor to retract his command, and ferioufly does all 
that in him lies to diffuade from and hinder the deed ; 
though the actor fhould perfift, whether becaufe his heart 
is now full of enmity, through his long meditation on the 
fubjeat, or that he wi// do it to be revenged of the mandant, 


and make him guilty by profecution of his order in fpite 


of 
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of him, he is at leaft free of the guilt of murder. though 
he never can entirely wipe out the ftain he has contracted, 
by proceeding to fo hazardous a length againft his neigh- 
bour. Again; if the cafe be that the mandant has only 
meant to retract his commiffion, but in truth has not done 
it, though only owing to an accident, fuch as the lofs of a 
letter or the ike; he has then no advantage by his altered 
purpofe: For it is ftill true, that on his mandate this 
murder has been committed. He is the caufe why any 
fuch accident is of moment in the cafe; and at his hazard 
. it muft therefore be, if, by any means, his order is not coun- 
termanded, but runs on, and comes to an iffue. He has laid 
and kindled the train, and he muft break it off at his peril. 


By the fame rule, it will not even acquit the mandant, 
that the flaughter has been committed without his exprefs 
order, if it be the natural and probable confequence of that 
which he commanded to be done: As if he order John to 
waylay and violently beat James, and John.beat him fo 
that he dies; orif he order John to rob James, and on his 
refifting, John kill him on the fpot. In all fuch cafes, ha- 
ving authorifed a great and dangerous wrong, he muft an- 
fwer the ordinary concomitant hazards, which he might 
and ought to have confidered, juft as in any crime commit- 
ted by himfelf in perfon. There is the fame reafon, why no 
variation from the command fhould free the giver, if it is 
only a variation in the circumftance and manner, and not in 
the fubftance of the at; as if the perfon be knocked on the 
head inftead of being fhot according to the order, or if on 
command to kill him on fuch a day at fuch a place, and 
this opportunity being loft, he is killed fome days after, and 


at the next convenient ftation. 
Bur 
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Bur what fhall be faid, if there is a variation in the per- 
fon killed, by difpatching one perfon inftead of another, 
againft whom alone the mandate was? Fofter feems well to 
have refolved this queftion by a diftinction, If John have 
hired James to poifon fuch a one, whom James well knows, 
and James, choofing rather to execute his own enmity, 
give the poifon to another; there can be no good reafon why 
John fhould anfwer for this event with his life. The link is 
wanting here between the act and the order. James, at 
applying the poifon, is in nowife under the influence of 
John’s order, but only ufes it as the occafion of executing a- 
nother and quite a diftin@ crime, which in the wickednefs of 
his own heart he has conceived, and wilfully grafted on it. 
But if John hire James, to lie in wait for George at a cer- 
tain place by night, and William, happening to pafs at the 
appointed hour, is killed by James, who miftakes him for 
George ; this is quite another cafe, and fuch as affords John 
no manner of plea for relief. The mortal blow has been 
given under the influence of his warrant and inftigation; 
and the accidental variation which has happened, is juft one 
of thofe natural and probable hazards of the cafe, which the 
contriver of the fituation muft run: Indeed the miftake might 
equally have fallen out in his own hands, if he had been ac- 
tor as well as contriver. The fnare he wickedly laid for 
one, another, through his guilt, has fallen into, and perifh- 
ed. The malice, therefore, adheres to him, and connects 
with the actual, equally as it would have done with the in- 
tended, even Doubtlefs, the actor alfo is anfwerable for the 
deed of his own hand, which is equally wicked, whether 
he kill the perfon intended, or another. In thefe obferva- 
tions, I have followed the dodtrine of the Englifh authori- 

ries; 
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tiest, and chiefly of Hale and Fofter; which is grounded in 
natural and univerfal principles, and feems both to be more 
reafonable, and more precife, than that. which Mackenzie, 
on the authority only of the foreign doctors, and not of any 
thing which has been fettled by our own cuftom, has deli- 
vered. 

_ Istaxt not enter farther into a difcuffion of the many 
poflible queftions concerning acceffories before the fact ; 
but fhall obferve as a conclufion to the whole, that there 
can be none fuch in culpable homicide on provocation, 
nor in homicide in felf-defence cum exceffu moderaminis ; 
becaufe it is in the nature of all fuch flaughter to be 
done on a fudden, and in fuch a mammer as excludes all pre- 
vious counfel or concert. Itis poffible, on the other hand, 
to imagine cafes, where the mandant, infligator, or con- 
triver, fhall be anfwerable, and the immediate actor be 
entirely free. As if an idiot or a madman be fet on to 
murder; or if one give a perfon poifon through the hands of 
his fervant, which the fervant adminifters, believing it to 
be a fafe medicine. The fervant is innocent, but the furnifh- 
er of the poifon is guilty of murder. This actually happen- 
ed in the cafe of Robert Biffet, who adminiftered poifon 
to his wife by the hands of their fervant Helen Jamiefon, 
to whom he delivered it as a medicine, which had come for 
his wife from the apothecary. This fervant -was the chief 
witnefs againft him on his trial. But he was not convicted 
to the full extent of the charge; and therefore efcaped wath 
his life. 


3K- AD SITES 


t Hale, vol. i. p.617., Hawkins, b. 2. ch.29. No. 18. ef feg., Fofter, 
P- 370 371-5 Blackftone, vol. iv. p. 37 
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IX. Pie only other fort of acceffion is by, things done 


after, and in purfuance of the act of flaughter; fuch as con- 


cealing the dead body, approving the deed, harbouring the 
actors, or enabling them to efcape. It is clear, that, taken 
along with previous knowledge of the purpofe of flaughter, 
or inftigation to commit it, or any aid lent inthe contrivance 
or execution of it, this of after affiftance will be a ftrong 
ingredient to make out the charge of art and part; as it 
ftrengthens a train of facts, which on the whole go to prove 
a ihare taken in the enterprife, and indeed to prefume a pro- 
mile of that afliftance which is afterwards given, and where- 
of the expectation would fubftantially encourage to the at- 
tempt. And here I may cite the cafe of Robert Walker, and 
David and Margaret Graham, tried for the murder of Ifobel 
Walker, the wife of Robert.. The fole actor here was David 
Graham, who ftrangled the woman in a folitary place in the 
night ; being inftigated thereta by the other two, who con- 
trived the occafion of the deed, by fending her on a pretend- 
ed errand in the night... Robert expreffed his joy on hearing 
that the deed was done. And having taken her plaid, and 
wrapped it round the corpfe, he, with the affiftance of the o- 
ther pannels, carried it to the river, and caft it into a,falmon 
cruive. On thefe grounds, they were all found art hnd part of 
the murder, and were condemned todie. Of this defcription 
alfo was the noted cafe of James Stewart in Aucharn, for the 
murder of Campbell of Glenure; where the affiftance given the 
murderer to efcape after the deed, was joined to fundry circum- 
flances of previous aid and comfort towards the commiffion 
of it. It is true, that this trial was attended with feveral very 
unufual things in the manner of conduéting it, and for which 
it would be very difficult to find any apology; but I fee no 
reafon to believe that the verdict was not according to. the 

juftice 


A GAN Soli He ersre Resin: 


juftice of the cafe, or different from what the jury were 
warranted to return upon the evidence laid before them. 
But, how fufficient foever the grounds of conviction in 
thefe and the like cafes; it is a very different fort of charge, 
and feems to conftitute a diftinét offence from homicide, 
where the after affiftance is libelled by itfelf, unconnected 
with any earlier knowledge of, or concern in the deed. 
To affift in concealing the dead body ; to harbour the actors, 
and help them to efcape; to refcue them from the officers 


of juftice; to bear falfe witnefs for them on their trial. 


or to perfuade others to do fo, or to fupprefs their tetti- 
mony againit them; all thefe are, doubtlefs, immoral and 
criminal acts, and from which fufpicion may fometimes 
arife againft the perfons convicted of them, of a deeper 
concern in the deed. But they are no part of the hi- 
ftory of the flaughter; nay they do not even neceflarily 
infer an approbation of it; fince they may be done out 
of affection only or compafflion for the actors, to relieve 
them of the confequences of that which cannot be reme- 
died nor undone. In the cafe, accordingly, of Barbara 
Coutts, her affifting to conceal the corpfe was found only rele- 
vant to infer an arbitrary pain!. In the cafe too of Thomas 
Bryce, (taken notice of by Mackenzie), being that ofa father 
refetting his fon, who had committed murder, and deterring 
a conftable who purfued him red-hand, the pannel’s plea 

Relves feems 


1 The interlocutor ufes the term of the pains of law, but is oppofed to that 
of the pazns of death, ufed in the former part of the fame interlocutor, 

On the 8th of November 1555, Marieta Montgomery, Lady Semple, came 
in will ona charge of refetting the murderers of Gilbert Rankine, “ Per eyus do- 
“© mine fervitores commuifi, per receptationem fuorum fervitorum qui crimen 
“ predidum commuiferunt, manu fanguinea, feu recent, eadem nose, infra caf- 
“ trum de Laven, immediate polt crimen perpetratum.” But I do not find that 


any ijentence followed. 
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feems to have had the effe@ of hindering the libel to be pro- 
fecuted to any iffue. It.is true, that in his obfervations on the 
ftatute 1426, c. gt. that author feems-himfelf to have given 
a different opinion of our law. But in this he has not duly. 
attended to the ftatute which he cites as his authority ; for 
it has relation only to the harbouring of denounced cri- 
minals. Befides, even in the times (if ever there were fuch), 
when this enactment was obferved ; ftill the refetting of the 
manflayer was not punifhed as an acceflion to the murder, 
but as a fpecial and diftiné offence of refetting, created by 
ftatute for the better execution of juftice, which was then 
fo difficult to be enforced. 


Wuart is true of thefe modes of after affiftance, feems 
to be equally fo of that ftill more remote concern,' which 
only confifts in ratifying and approving the murder ; 
whether by fpeaking in praife of the deed, or more fub- 
ftantially, by reward beftowed on the actor, or by com- 
fort and countenance rendered him on account of it. To 
applaud, and much more to recompenfe fo foul a crime, is 
indeed a thing of too pernicious example to pafs uncenfured 
by the law; not to mention, that fufpicion may naturally be: 
entertained of thofe who thus praife and confirm the deed, 
that they fecretly abetted it beforehand. Yet ftill, by irfelf, 
and unfupported with proof of inftigation or affiftance, it is 
only a mifdemeanour, and not a participation of the act of 
flaughter ; not even, which is the moft unfavourable cafe for » 
the pannel, though it fhould appear that in his name, or on 
his quarrel, the deed was. done. For one man cannot impli- 
cate another in guilt, by acting on his own opinion of his withes 
and defires, if thefe have never been communicated to him the 

- actor in a palpable form, fo as to be motives of his deed. And 
it 
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it is not a certain inference, that he who exprefles fatisfaction 
at the doing of fucha thing without his rifk or participation, 
would have authorifed or have takena part in the enterprife, 
ifpropofed to him. Befides; if the inference were even cer- 
tain, the fad has not.happened fo; and it-is not for their evil 
difpofitions that men are punifhed, but for the evil things 
which they have actually done. There are indeed certain 
texts of the Raman law, which have often been quoted on 
the other fide! ; but J find nothing in the books of adjour- 
nal to countenance the opinion, that our practice would 
be determined by thofe authorities. It muft, however, al- 
ways be remembered, that if the pannel not only ratify the 
deed when done, but have known and countenanced, or have 
inftigated to it, beforehand, this may amount to an accef- 
fion;, efpecially if the actor be a perfon under the influence 2 
of the appraver, fuch as a fon, a fervant, or the like. 

On the whole of our inquiry concerning thefe feveral ways 
of acceffion, by inftigation, order, ratihabition, or affift- 
ance after the fa, the refult feems rather to he, that though 
cafes cannot be fuppofed often to happen, fo ftrongly circum~- 
ftanced with refpe& to any one of thefe grounds of charge, 
as 


1 Dig. de vi Armata, L. 1. No. 14 ; L. 3. No. 10. 


- 2 This was the defcription of the cafe of Robertfons, March 6. 9, 1671, indic-~ 

ted for cafting down of houfes. The actors, tried along with him, were his own 
fons, pupils, refident in the houfe with him, from whence they {ct out on the en- 
terprife, attended with a hoft of his tenants and dependants, and to which they 
returned after throwing down the honfes. He then in very {trong terms appro- 
ved of what they had done, blamed them for not doing more, and conunued to 
refet and entertain them. Thefe cu cumftances, related in the libel, were found. 
to be a relevant ground of charge. As they might alfo be in a cafe of mur- 
der, 
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as to make it relevant of itfelf, yet, taken jointly, they may 
amount to a juft ground of songs 


Ler us now add a few words; concerning the mode and 
form of procefs againft an acceflary to this crime. In this 
article, the courts of England feem to be embarraffed with 
a number of fubtile, and (as they appear to us) unfubftantial 
diftingtions, to which our prattice is a ftranger. . With us, 
the principal actor and the acceflary, in whatever way he 
is fo, may be called in one libel, and put to the bar toge- 
ther'. Or if the adr has: fled, the acceffary may be tried 
on that fame libel, after fentence of fugitation paffed on it 
againft the actor; for the profecutor has nothing farther in 
his power. This was done in the cafe of Robert and Gil- 
bert Kennedy, in July 17063; and of Stewart of Aucharn, 
in September 1752. Nay, the trial may even proceed with- 
out that fort of fentence againft the actor, which is only a 
fentence for contempt, and does not take place on the notion 
of the outlaw’s guilt of the charge, or if it did, ftill could be 
no manner of prefumption againft his aflociate, who can 
only be convicted on full proof of the corpus deliéiz, and 
of his own concern in the flaughter, in like manner as if no 
fugitation had paffed. This point feems to have been final- 
ly fettled in the cafe of James Edmontton. Being brought to 
trial, alone, on a libel which ftated the murder as the act of 
another, and him as inftigator only and affiftant, he pleaded, 

| that 


1 This was found on full confideration, in a cafe of indictment for cafting 
down of houfes , the cafe of Robertfons in March 1671 ; where the principal actors 
were two boys, the fons of the inftigator and ratifier, The rule feems to be 
equally applicable to a charge of murder David Hay and John Thomfon for 
adminiftering and furnsfhing poifon, were accordingly tried and convicted on one 
libel in the fame diet. March 16. 17. 1692. 
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that the trial could not proceed until the actors were con- 
victed, or at leaft difcuffed by fentence of fugitation. This 
dilatory objection was repelled, and the trial went on. The 
fame judgment had been given long ago, in the cafe of Muir 
of Auchindrayne, in July 1611, who objected that Kennedy, 
the aGtor, had not been difcufled. Indeed, every objection 
of this fort is in a great meafure excluded by the very form 
of our criminal libel, in which the pannel is always charg- 
ed in both charaéters, of actor or art and part; whereby the 
cafe is laid open to a conviction of either fort of guilt, as 
the faé& may turn out to be. It is alfo certain, that un- 
der this form of charge, the profecutor is admitted to a 
proof of all circumftances, prior, concomitant, or after the 
fact, from which the acceffion may be inferred. 


X. Tue pains of law for murder, are the pains of 
death, and confifcation of moveables. In atrocious cafes, 
it had been ufual for the Judge to award fome farther 
fuffering or indignity, the better to mark the public de- 
teftation of the crime; fuch as ftriking off the hand be- 
fore execution ; the hanging of the dead body in chains; 
the quartering of the body, and afhxing of the head and 
limbs on confpicuous places, to keep up the memory and 
terror of the example. And by a late ftatute, the 25th 
George I]. ch. 37. entitled, for better preventing the horrid 
crime of murder, it is ordered, that the fentence fhall be 
for delivery of the body to furgeons, to be diffected, 
(unlefs ordered to be hung in chains); and that in no 
cafe fhall the body be buried, until it be difle@ed. It 
farther appoints, that during the period between fentence 
and execution, the convict fhall be confined apart from all 


other prifoners, and without accefs of any perfon to him,, 


untefs 
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unlefs by permiflion of the Sheriff, or of the Court where he 
was convicted ; as alfo, that he fhall be fed (excepting'in 
cafe of violent illnefs), with bread and water only. 

Were it happens, that the patinel is only convicted of 
culpable homicide, or that fentence is prevented by an act 
of indemnity, or that he efcapes execution of the capital 
fentence through interpofition of the royal mercy ; -as-alfo, 
according to one, but a doubtful decifion, where he is out- 
lawed for non-appearance ; in all thefe fituations, one other 
confequence ts, that he becomes liable in‘a fum of money, 
or affythment, as it is called, to the widow and children, or 
other the next of kin of the deceafed. This exa@tion, whe- 
ther it is properly to be viewed as damages decreed to thofe 
perfons in fatisfaction of the injury which they fuftain by 
the lofs of their relation, or, (which is the opinion-of Lord 
Kames*, and in itfelf feems not improbable), as the remains 
of a more barbarous ftate of things, before 'the full eftablith- 
ment of public juftice, when the criminal redeemed his 
blood, and pacified the refentment of the kindred, ‘by pay-~ 
ment of a ftated compofition 2 ; ‘has at all times been part of 
our cuftom. And this fo firmly, that-even the Sovereign ne- 
ver pretended to have any power of protecting the criminal 
againft it; fo far from it, that by the ordinary ftyle of all 
remiffions, they bore a claufe obliging to aflyth the party 3. 
And indeed, fuch was the ftriétnefs obferved of old in this 
matter, that we find the Court ordering a perfon to be kept 


> 
mn 
t See Law Tratts, vol. ii. art. x. at the end. 


2 See this matter argued, Maclaurin, No. 98. 


3 See AG 1424, ©. 46, 


AG AUN Sct aHhe bet nectcsenn: 


in fure ward during the fpace of forty days, thereby allowed 
him to find caution for the affythment, and in cafe of his 
failure fo to do within that time, “to be juftifyit and 
‘“* execute to the deid for the faids crimes, notwithftanding 
“ his remiffione, conform to the law.’? This was im the 
cafe of Peter Dunne, April 19. 15541. Farther ftill; it was 
by more than one ftatute provided, that no remiffion fhould 
have effect, nor be allowed in Court, unlefs it proceeded (and 
bore in gremio {o to be), on evidence of fatisfaction already 
made to the kindred, and on the fight of fufficient “ttera 
pacts, or letters of flains, obtained from them. Thefe were 
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1593, ¢- 173- 


178., 1581, 
c.136., 1592, 
C.I57s 


letters, figned by the four principal branches of the kindred | 


of the deceafed 2, or the greater part of them, bearing re- 
ceipt of the aflythment, granting oblivion of the injury, dif 
charging the offender of all action, civil or criminal, at their 
inftance, on that account, and requefting the King to grant 
him a remiffion. But though this in ftrictnefs was the law; 
in practice it had long ago been thus far relaxed, that a re- 
muffion might pafs in Exchequer without production of the 
letters of flains, on furety found there to the fatisfa@ion 
of the Court, for payment of fuch a fim as fhould afterwards 
be awarded. 


che ke In 


t “ And becaule the faid Peter Dunne could get nae fufficient foverties to find 
for him for affythement of parties of the gudes and fkaiths above [pecified, 
the Juftices therefore decernit him to be keepit in fure watd within the faid 
tolbooth of Edinburgh, while the faid fovertie were fundin by him, fwa that 
he find the famen within forty days next hereafter, and failzing of finding 
thereof the faids forue days being by paft, doome was given upon him to be 


juftifyit and execute to the deid for the faids crimes, notwithfanding his re- 
“ muiffione conform to the law.” 
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* See Balfour's Pradicks, p. 514. 
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Iw this courfe of proceeding, the care of taxing and decree- 
ing for the aflythment, as an appendage of the pardon, natu-, 
rally fellito the Judges of Exchequer. But of late years, the 
ordmary courfe of expeding remiffions has been, that they go 
from the Secretary of State’s office to the feals per /altum, 
without pafling through Exchequer at all. And in con- 
fequence, the praétice has been introduced of allowing a're.- 
mauffion in the Court of Jufticiary, on furety found, (and 
fometimes on enactment of the party himfelf1), to pay fuch 
aflythment as fhall afterwards be modified in the proper 
Court. Commonly, the care of fixing the fum, and feemg 
the caution duly found, has been remitted by the criminal 
Court to the Barons of Exchequer ; owing probably to their 
ancient connection with this fort of bufinefs. This was 
done in the cafe of Macneil, (who appears to have Jain in 
goal until evidence was produced to the Court, of his pay- 
ment of the fum taxed in Exchequer); in the cafeof Ma- 
thews; November 13 17213; of Sir Gilbert Elliot of Stobs, 
July 30. 17273 of Jofeph Hume, Decembei 22. 1732; and 
of David Hume, March 27. 1733. But on occafion of 
Sir James Stewart’s remiffion, for the flaughter of Moody of 
Melfetter, the remit was to the Court of Seffion; where 
procefs was accordingly raifed by the fon of the deceafed, 
in June 1741. The fame courfe was taken at allowing the 
remiflion in favour of Thomas Roy, June 24. 1760. And in- 
deed it feems probable, that on pleading of pardon in the Court 
of Jufticiary, they are as competent to tax the aflythment 


themfelves, as to delegate this office to any other judicature, 

In 

1 This was allowed at pafling the remiflion in the cafe of Piccars and Collins, 

22d April 1728, they being ftrongers and foldiers, and unable to find furety. 
As aifo in the cafe of Jofeph Hume, 22d December 1732, 


AGAIN S73 oH Be ePebr Rao ey: 


In the above cafes of Sir Gilbert Elliot +, Jofeph Hume, and 
Thomas Roy, the interlocutor wa> accordingly guarded with 
a piovifion, faving the right of the Court to do this duty 
themfelves in any future cafe, if they fhould fee caufe. 


Bur be this as it may, in the cafe of a remiffion ; at leaft 
it is not difputable, that where a profecution.in the Court of 
Jnticiary is at inftance of the kindred of the deceafed, and 
iffues in conviction of any fort of culpable homicide, it is 
there a regular and legitimate part of the fentence, to tax and 
award the aflythment. As was done in the cafe of Mafon, 
July 13. 16743 of James Sommerville, December 8. 1704; and 
of Lieutenant Storrie in January 1785. And again, in all 
cafes where this intereft has not been previoufly fettled by de- 
cree of fome other competent judicature; there, of thei: own 
right, and: independently of any remit, the Lords of Seffion 
have jurifdiction in procefs brought for the affythment by 
the next of kin, as a matter of pure pecuniary intereft, 
which is the proper piovince of that Court. This feems to 
be affumed, (for I do not think it is introduced), inthe ena@- 
ment of the ftatute 1592, c. 157.3; and two inftances of fuch 
a proceeding are to be found in Maclaurin’s Reports, No. 9. 
and 99. 


As to the diftribution of this /olatum.—According to the 
decifions fhortly mentioned in Balfour 2, the widow has 
at lame right 


t © Declaring always, That it fhould be but prejudice of this Couit to modi- 
“ fy and determine fuch fum or fums in name of affythment as they fhould 
“ think fit, in all fuch cafes tnat fhould come before them in tine cominy, not- 
4* withftanding of the above refe.ence to tne Barons ot fuachequer.” 


% Pradicks, p. 517, 
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Of Murder un- 
der Truft. 


OF OFFENCES 


right to a fhare along with her iffue, the heir along with the 
other children, and the immediate iffue, to the exclufion of the 
more remote defcendents. It feems to have been held, that 
he who firft purfued for the affythment, though not the near- 
eft of kin, would exclude the nearer relations; at leaft, if by 
tefufing to concur in the profecution, they had fhown a 
want of the due regard to their deceafed kinfman. 


XI. Accorpinc to the order propofed in the beginning 
of this Chapter, I have now to treat of the cafes of accra- 
VATED MURDER}; thofe cafes, where either on account of 
fome: peculiar bafenefs or cruelty in the mode of the deed, 
or on account of the relative fituation of the parties, our cuf- 
tom proceeds againft the murderer with more than ufual fe- 
verity. 


1. I swat be brief upon the firft example, that of mur- 
der under truft, as a matter which cannot now be the fub- 
ject of any queftion in a court of juftice. The thing was 
eftablifhed by the ftatute 1587, ch. 51. which declares it to 
be “ quhair the partie flaine is under the traift, credite, affu- 
« rance and power of the flayer,’’ and raifes the crime to 
the rank of treafon; ordering the offender to “ forfault life, 
“ Jands and goods.’? In themfelves, the words of this de- 
fcription are fomewhat equivocal; and what the meaning 
of the Legiflature was might have been fubject of contro- 
verfy, unlefs we had been informed by hiftory', of the oc- 
cafion of pafling the ad; namely, the murder of the Laird 
of Maclean in 1586, by one of the Macdonalds who had 
been iv feud with him, but enticed him to his houfe with 
fpecial invitations, and promifes. of fafety. The proper cafes 

therefore, 

1 See Spottif{wood’s Hiftory, p. 343. 
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therefore, to which the ftatute applied, were thofe where the ee aeae 
deceafed had put himfelf into the killer’s power, as at that 
particular time, under the pledge and affurance, (either ex- 
prefs, or implied in the nature of the fituation), of hofpitality, 
fafety, and protection ; and in thefe it would more efpeci- 
ally hold, if there had been previous feud between the par- 
ties, to occafion the exacting of fuch a pledge. It was under- 
ftood in this fenfe in the following cafes, where fentence: 
paffed for the ftatutory pains. The cafe of William Rofs of July 26. 1605, 
Dunikeith t, who bearing deadly hatred to Gibfon, enticed 
him by a friendly invitation to the houfe of a third par- 
ty, entertained him hofpitably there throughout the day, 
and at length, in the evening, invited him to lodge in 
his (Rofs’s) houfe; which Gibfon having agreed to, Rofs 
and his fervants murdered him in the dark, on the way. 
The cafe of Peter Weir, who murdered John Hamilton at an June 29. 1611, 
appointment which he had made with him, under pretence 
of fettling certain controverfies at law that were between 
them. The cafe of Muir of Auchindrayne, who having ap- July 17,1621, 
pointed to meet his ancient enemy, but late ally, the Tutor 
of Caffillis, at a certain place, gave notice of this to others, 
and inftigated them to kill him. The cafe of John Max- 
well of Gerrarie and his fon, for the murder of Mackay of Dec. 15. 1619.. 
Glaflack, a peifon who had for fome months been refiding 
with them at bed and board, “ fwa that nae fufpicione of in- 
“ jurie (fays the record) to be done be the faid John Max- 
“ well could be thocht of be him’’ He was killed one 
evening, when coming to the houfe of Gerrarie, in company 
with Maxwell’s fons. 
Ir feems to be more doubtful, whether the judgment was Of Murder un- 


right in the cafe of Andrew Rowan, and alfo of the faid Wal- ne mete 
2 3.2. 1627. 
liam 


* He wag alfo charged with the murder of his own wife. 
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July 26. 1605. 


Nov 14 1628 
April 21, 1664. 


May 17 166s. 


Dec 16. 1677. 


Jan. 22 1663. 


Jan. 23 1688. 
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liam Rofs, which extended the ftatute from thot cafes of fpe- 
cial o1 covenanted tiuft, *othat general and conftant ftate of 
confidence, in which mariicd perfons may be faid to be, 
with refpect to each other. in the next cafe which happen- 
ed, that of John Jamicfon, the murder of the pannel’s wife 
was libelled as fimple muider. In that of John Swin- 
ton, it was again charged as trea/on ; but after full debate, 
in which Sir George Mackenzie pleaded for the pannel, the 


_Iibel was ieftricted to a charge of murder, aggravated by the 


relation of the parties. The like reftriction took place in 
the trial of Margaret Hamilton, for the murder of Robert 
Bedford her hufband; a cafe of note at the time, and which 
feems to have been tried with extraordinary care. And al- 
though in the later cafe of Robert Downie for the murder of 
his wife, the libel 1s laid for murder under truft, and is 
found relevant in general terms, yet the fentence is for the 
ordina1y pains of murder. ; 


InpErD, if the ftatute properly related to the cafe of 
fpoufes, it was equally applicable to the truft between parent 
and child. But Stair reports the cafe of Yeaman againft 
Oliphant, relative to the murder of a mother by her fon, 
where the Lords of Seflion found that this was not murder 
under truft. And in the cafe of Philip Standsfield, for the 
murder of his father, where the ftatute was libelled, the 
Court found the charge only relevant to infer the pains of 
death !. But on thefe or any other difficulties which may 
have arifen touching the conftrudtion of this law, it is need- 


3 lefs 


x « As to the pannell’s muidering his father, menuoned in the indytement, 
“ they found the lubell, as it is tubelled and qualified, relvant to infer the pains of 
** death.” 


AGAINST THE PERSON. 


lefs to enlarge; fince the ftatute of the 7th of Anne, c. 21. 
has reduced this offence to its natural and proper rank, of 
an aggravated murder. 


2. THE fame ftatute took away that Scottifh treafon, in- 
troduced by the a& 1593, c.177, which was committed by 
killing in the Parliament Houfe during the fitting of -Parlia- 
ment ; or in the King’s chamber of prefence, the King being 
in the palace at the time; or in prefence of the King whete- 

_ever he 1s; or in the King’s council-houfe during the fitting 
of the Privy Council; or within the Inner Seflion-houfe, du- 
ring the fitting of the Lords of Seflion for adminiftration 
of juftice. | 


3. A Turrp fort of treafonable flaughter that fhared 
the fame fate, was that of affaffinaticn ; which, in the cafe of 
its being done for fervice rendered to the King or Church, 
had been raifed to the degree of treafon, by the ftatute 
1681, c. 15. which was made on occafion of the murdei of 
Sharpe, Archbifhop of St Andrew’s. In ou pradtice this 
term feems not to have been underftood in its reftritted and 
moft proper fenfe, of flaughter committed for hire, and in 
the quarrel of another, but more generally, as of any flaugh- 
ter done “ per infideas et indufiriam,”’ or by deliberate lying 
in wait. Itis ufed in that fenfe in the ftatute above cited, 
as alfo throughout the trial of James Mitchell, (in January 
1678), for his attempt on Bifhop Sharpe, fome years before '. 


4. ANOTHER 


1 The following are paflages in the libel : “ You did daily contrive, refolve 

“ and defign, the murder and affaflination of the faid Archbifhop ” And again, 
“ And after you had attempted and committed the faid villany and aflaffination 
“ tanquam infidiator et per induftriam, and vy way of forethought felony, you 
“ did 
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4- ANOTHER fort of murder, which, according to Mac- 
kenzie t, had been made treafon by the ftatutes 1450, 
C. 31. and 32. is murder committed by means of poifon. 
And certainly, in every point of view, it juftly holds the 
rank of a dangerous and aggravated murder ; whether it be 
confidered with refpeét to the deliberate and continued ma- 
lice which is fhown in the contrivance of it; or the cruelty 
of fuch a way of compafling death, which (as Mackenzie 
obferves) is fuch, that the law will not employ it even 
againft a criminal; or the impoffibility of guarding againft | 
fuch attempts, which thofe perfons have the eafieft and moft 
frequent opportunities of making, who are in fituations of 
confidence and truft. Neverthelefs, it will be difficult to find 
a warrant for applying the pains of treafon to this crime, 
in either of the above mentioned ftatutes; whereof both 
the words and the rubric, (whatever might be the intention 
of the Legiflature), are ftriétly limited to the homebringers 
of poifon, and have no relation to the ufers. And thus we 
are at no lofs to account for that which Mackenzie himfelf, 
both in his Treatife of Crimes and his obfervations on thefe 
ftatutes, has remarked, (though he wonders how it fhould be 
fo); that he had found no inftance in the records, of the 
pains of treafon inflied on the giver of poifon. Yet not a few 
atrocious cafes had happened, to which probably the Judges 
applied the utmoft feverity, that was held to be within 
their power. I fhall mention one of the moft remarkable. 
On the 1ft of December 1613, Robert Erfkine, and his 
fitters, Helen, Ifobel, and Anne Erfkine, were convicted of 
con{piring to deftroy two youths, his nephews, fons of the 

Laird 


“ did go away and efcape,” &#e. The term is ufed in the fame fenfe in the 
trial of John Maciver and Alexander Mowat, 15th December 1686, for the 
mutder of Maciver’s mafter, for whom they lay in wait in the wood of Humby. 


We Brreticno. 
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Laird of Dun, his brother, by forcery and poifon, in oider 
to get pofléffion of the family-eftate. The libel relates, that 
for this purpofe they went and confulted with Janet Irving, a 
notorious witch, how they might beft deftroy the children; 
and that fhe furnifhed them with certain herbs, to compofe a 
draught; of which the eldeft boy having drank, was feized with 
violent vomiting, and died ‘ in great pain and dolour’’, utter- 
ing thefe or the like words upon his deathbed, “ Wo is me that 
«« T ever had right of fucceflione to ony landis or living, for 
“ gif I had been borne fome purr cotteris fone, I had nocht 
‘* been fa demanit, nor fic wicket practicks had bene plottit 
‘ againis me for my landis.’’ The other boy recovered. 
Thefe pannels were convicted, and had fentence to be be- 
headed ; which was executed on all but Helen, who was al- 
lowed to go into banifhment. There is no mention of for- 
feiture in the fentence. Neither is it any part of the doom 
on John Dick and Janet Alexander his fpoufe, who were 
convicted in March 1649, of the murder of his brother and 
fitter, having poifoned them with arfenick, which was admi- 
niftered in a loaf or bannock. ' 


Burt it is needlefs to enter farther into this difcuffion now, 
after the ftatute of Anne, which has lowered this fort of mur- 
der from the rank of treafon, if ever it ftood in that degree. 
The following are fome of the moft noted trials for it in later 
times. Nicolas Cockburn was convicted of the murder 
of her hufband and his mother; a crime to which the main 
incentive feems to have been, to difappoint a beneficial fettle- 
ment in favour of the mother asa widow. Andrew Wilfon was 
convicted of poifoning his fpoufe; for the purpofe, it appears, 
of inarrying a younger wife. In Auguft 1765, Patrick 
Ogilvy and Catharine Nairne were convicted of the crimes 
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of inceft and poifoning her hatband, who was Ogilvy’s bro- 
ther. The catalogue may properly be clofed with the no lefs 
atrocious cafe of Mathew Hay, convicted at Ayr, in May 
1780, of poifoning and attempting to poifon a whole family ; 
one of whom, the perfon chiefly meant to be deftroyed, was 
pregnant by him at thetime. She, her fifter, and her fifter- 
in-law furvived, though grievoufly injured in their health; 
but her father and mother died. 


To bring a cafe under the defcription of murder by pot- 
fon, it is not indilpenfable that the ftuff or fubftance admi- 
niftered be of that kind, which is ordinarily known and di- 
ftinguifhed as a poifon; if the circumftances of the cafe yield 
pregnant evidence, on the whole, of the pannel’s intention 
to deftroy by means of it. Which may not only appear 
from the known quality and common operation of the 
thing, (as where arfenick is given or verdigrife); but alfo 
from the exceflive quantity, or the frequeut repetition of the 
dofe, being of a fubftance fuch as hemloc, tartar emetic, and 
many others, which are ufed as medicines: and may alfo 
appear from the age or the condition of the perfon to whom 
the compofition is applied; as if a few drops of laudanum 
are given to a new-born infant, or if a perfon, for fome 
flight complaint, is made to take large and repeated dofes 
of the very medicine, the moft fuited to increafe and agera- 
vate it into a mortal illnefs. How unlikely foever fuch a thing, 
it did once happen: I refer to the cafe of George Clerk, 
John Ramfay, and William Kennedy, to which Mackenzie 
alludes, but without giving a full account of it. Clerk and 
Rainfay were fervants to John Anderfon, merchant in Edin- 
burgh ; Kennedy was an apothecary’s apprentice ; and thefe 
three had confpired to rifle Anderfon’s houfe, and to kill 
him by poifon, for their greater fecurity of the fpoil. The 

feafon 
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feafon happened to be fickly, and a flux was prevailing in the 
town. And this opportunity they took advantage of, to 
adminifter fuch medicines to him in his drink and victuals, as 
might bring that complaint on him; which accordingly in a 
fhort time enfued. They next gave hima potion, to lay him 
afleep; and while he was in that ftate, they broke into his repo- 
fitories, and plundered him of money, jewels, and other effects, 
to a confiderable amount. Contrary, however, to their ex- 
pectation, the difeafe appeared to abate, and the man to be 
in a way of recovery ; which made it neceflary for them 
to adminifter ftill more violent purgatives, fuch as might 
inftantly wafte and deftroy him. One dofe appears to have 
been given on a Saturday morning, another on the evening 
of the fucceeding Sunday, and early on the morning of Mon- 
day he was dead. A libel laid for theft and murder upon 
thefe grounds, was found relevant againft Clerk and Ramfay. 
The jury found them “ guilty of the theft, and alfo guilty 
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“ of defigning’’ (that is confpiring), “ to difpatch John An- ‘ 


“ derfon the defund, and giving him powders and jallops to 
“ that effect.’” They were condemned and executed ac- 
cordingly. With refped& to Kennedy, who furnifhed the me- 
dicines and received part of the plunder, a debate enfued on 
the relevancy of the libel; and in the end, after he had lain 
twenty months in goal, the Court faw caufe to banifh him 
on his own petitien, without pronouncing any interlocutor 
on the charge. | 


5- Tue crime of parricide alfo, is one of thofe which find 


July 30. 1674. 


Of the Pains of 


a fit place in the lift of aggravated murders ; being fuch, of Parrade. 


which the laws of all countries have agreed in teftifying their 
abhorrence, by denouncing fome extraordinary punifhment for 
the perfon, who fhall be convicted of fo wicked and unnatu- 
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rala deed. What our Legiflature has fixed on for that pur- 
pofe, is a total corruption, (contrary to our ordinary cuftom), of 
the convict’s blood ; fo as that all his pofterity may “ be dif- 
“ herifed in all time hereafter, fra their lands, heritages, tacks, 
* pofleflions 3’? which are to devolve on the next collateral 
relations, in the fame manner as if the dire@ line had failed. 
This is ordered by the ftatute 1594, ch. 224. with refpect to 
him, “ that has flaine, or fhall hereafter flay his father or 
“ mother, gudefir or gudedame.’’ Mackenzie has given his 
opinion, that thefe terms are not to be extended to the kill- 
ing of a-father or mother by affinity. And indeed, be- 
fide the reafons which Mackenzie has given, there is this 
other, that in themfelves the relations by alliance are not in 
the fame degree of awe, reverence, and fandctity as the natu- 
ral; on which account, in the conftrution of the ftarute 
againit beating of parents, which ufes the fame terms of 
father and mother, it has been found + that they do. not 
include father nor mother-in-law. The fame author has 
faid 2, that though not 2 termmis fo exprefled, the fta- 
tute may however reach the cafe of the parent killing 
the child. But, befide the general rule againft extending 
any penal law by implication, there feems reafon to doubt 
this from the very nature of the ftatutory pains, which 
are not fuitable to that fituation, and would be attended 
with the abfurdity of difinheriting the grand-child, in the 
cafe of the murder of its father by the grand-father. Nei- 
ther has this opinion that fupport from the authority of the 
Roman Jaw, which Mackenzie has fuppofed. ' For though the 


flaughter of a child, and alfo of fome other relations, was 
known 


1 Cafe of Brown and Chalmers, July 18. 1735. 


2 Tit Parricide, No. 3. 


- 
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known by the name of parricide in the Roman fyftem; yet 
the peculiar pains of parricide, by drowning the convict 
fewed up in the fame bag with a dog, a viper, and an ape, 
were confined to the cafe of proper parricide by the murder 
of father, mother, or other relation in the direct line of af 


cendants ?. 


Upon the whole, Mackenzie inclines to the fevere con- 


ftrudtion in the cafe alfo of natural children; becaufe, (fays 4 


he), this is a crime againft nature. But what he alleges on the 
other fide feems to be the better reafon, that they ought not 
to be fubjed to the difadvantages of a ftate, whereof they 
do not-enjoy the benefits. And if this be a found plea, it 
applies equally to the cafe of the flaughter of either parent ; 
fince, how certain foever the natural connection with the 
mother, the baftard child does not inherit of her, nor of 
any perfon through her. It is always to be remembered, 
that the queftion is not about the perfonal punifhment of the 
murderer, but about a patrimonial confequence to his iffue, 
and this only introduced by a pofitive ordinance, which in 
ufing the terms father and mother, may fitly be underftood 
to mean only thofe relations, which are acknowledged by the 
law in other. queftions. : 


I aave found but four convictions of this monflrons ciime 
in the record. That of John Dickfon, eldeft fon of Dick- 
fon of Belchefter, April 30. 1591, who had fentence to be 
bioken on a row or wheel; that of Philip Standsfield, Fe- 
bruary 6. 1688, for the murder of his father Sir Philip Stands- 
field of Newmulls ; that of William Rutherford, Septem- 
ber 7. 16943 and that of James Lauder, February 14. March 7. 
1707. The two laft peifons had fentence to haye the right 

hand, 


1 Dig, ad L. Pomp. L. 9. No. 5. 
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‘hand ftruck off, before execution. For what reafon I know 


not, the ftatute was not libelled in any of thefe inftances. 
One of the circumftances ftated in the libel, and given in 
evidence, in the cafe of Standsfield, as a prefumption of his. 
guilt, was that the dead body of his father bled afreth when 
the pannel touched it. He was, however, convicted on very 
ftrong prefumptions. 


6. Ir yet remains to take notice of another fort of mur- 
der, which alfo paffés under the name of parricide, (ina loofe 
fenfe), and is of all murders the moft frequent; the murder 
of a child by its own parent. This too, more commonly 
happens by the hand of that one of the parents, who by 
nature ftands moft attached to the ¢hild; but whofe affec- 
tions, in the cafe of an unlawful intercourfe, have to ftrug- 
gle with the alfo natural and ftrong emotions of fhame, 
the fear of relations, and too often the dread of want, 
and the bitternefs of treachery and defertion. A ftruggle 
the more difficult to be fuftained, as fhe has to, bear it 
in fecret, end for a length of time, and without any aid of 
counfel, or oficomfort, to fupport her. Befides; this fort of 
flanghter is the more likely to be frequent, that it is not 
like others, which excite immediate inquiry by the fudden 
difappearance of a known perfon, and are proclaimed by the 
plain marks of violence upon the body, as foon as it is found ; 
but on the contrary, by fteady denial of the pregnancy, and 
a fecret delivery, and concealment of the dead body, may be 
placed beyond the reach, (ina great meafure), of ordinary le- 
gal evidence to deteé it. Addtothis; that even wh:nthe 
body is difcovered, there is yet fo great a difficulty of afcer- 
taining whether there has been life in it!; as well as that 


the 


2 See on this fubye&t, an able paper of the late Dr Wilham Hunter’s, pubhith- 
ed in Medrcal Obfervations by a Soctety of Phyferans in London, vol. v1. art. 26. 
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the new and tender life may be fuppreffed with fo little ufe 
of violence, nay, without any violence at all, by bare ne- 
glect and want of care of the helplefs infant ; circumftances 
which at once tempt and reconcile to the deed. 


Ir appears that this evil had been much felt in the years 
1680 and 1681}; of which period there are very numerous 
trials for child-murder, and thefe, for the greater part, of 
the kind above defcribed, in which a jury could not con- 
vict, without proceeding on fuch prefumptions as are not 
very defirable to be trufted, in a matter of life and death, 
To reprefs, therefore, the growing frequency of the crime, 
and, as far as might be, to relieve juries from fo painful an 
exercife of judgment, the Legiflature added an enactment to 
the ftatute-book, the act 1690, c. 21. which is framed on 
the like plan that had been followed in fome other coun- 
tries:, and authorifes, or rather obliges, a jury to convict, 
on proof of certain indicia or prefumptions of guilt, with- 
out direct evidence of murder. The circumftances felec- 
ted for this purpofe are, that the woman have conceal- 
ed her fituation during the whole period of pregnancy, 
and have not called for help to her delivery, and that 
the child is found dead, or is mifling. Even before the 
pafling of this law, juries in many inftances, though not 
invariably, had been in the ufe of attending to thefe pre- 
fumptions. Moft of the many convictions obtained in Ja- 
nuary 1681, were upon no other grounds, and the fame is 
true refpecting fome others of older date; that, fo. inftance, 


of 


| 


* See 2ift Jac. I, c.27. Ediét of Henry IL of France, an. 1556. 
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of Margaret Black, of the 4th Auguft 1677‘; that of Mar- 
garet and Agnes Taylor of the 24th June 1663; and of Beffie 
Brebner of the 17th July 1663. Alfo, in June 1614, Janet 
Brown was convicted of child-murder, in regard fhe went out 
to the fields, and fo neglected the ordinary help for being 
delivered. Nay more}; even in cafes where the jury, not 
choofing to proceed on fuch grounds, had aequitted the pan- 
nel of the murder 3 flill the Court in thofe days, were’ in 
the ufe of confidering the prefumptions of concealment. and 
farlure to call for, help, and of inflidting fome correétion, 
and fometimes a fevere one, for this blameable-courfé of con- 
duct. In this fituation, Margaret Ramfay. had fentence to 
be {courged, and to be banifhed from the city of Edinburgh, 
March 6. 1662. And on the 2oth Auguft 1662, (but with 
this difference, that the jury exprefsly remitted the prefump- 
tions for the confideration of the Court), Marton Lawfon was 
fentenced to be fcourged, and to be banithed from the fhe- 
riffdom of Mid Lothian. 

LET us now attend more particularly to the circumftances 
which the ftatute has- required, to place a jury in this, (as 
it muft be admitted to be), diftreffing fituation. It is the 
fundamental circumftance, that the woman be proved to 
have been pregnant, and that the child be miffing, or that the 
dead body of a child be found, which is proved to be her child. 
In the former cafe, the proof of the pregnancy can only be by 


thofe fymptoms in the ftate of the woman’s perfon, which 
fhow 


t “ The Lords find the pannel’s murdering her own child relevant, and re- 
“‘ mits the fame to the knowledge of an afflize, as alfo, they remit to the 

affize to confider how far the probation of the prefumptions and circum- 
“ {tances hbelled does infer the pannel guilty of the faid crime of murder.” 


\ 
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fliow her to have’ been recently delivered, (or, as I find the 
witneffes often exprefs it, to be a green lighter woman). 
The ftatute has prefumed, that decifive evidence of the preg- 
mancy may in this way be obtainéd, (elfe it could not have 
ordered any thing in the cafe of a child that is miffing), and 
that where the birth is a. mere abortion, or has not been 
foully dealt with, it will not be put out of the way. The 
libel was accordingly fuftained, (though, for a feparate rea- 
fon, the profecutor only infifted for an arbitrary punith- 
ment), in the cafe of Catharine Smith ; where the child was 
{till mifling at the time of trial, and no evidence was offered 
of her having brought one forth, other than the condition of 
her perfon. Inthe cafe of the body being found, that evi- 
dence may be ftrengthened, if the woman, on being fhown 
the body, has before witneffes admitted it to be that of her 
child ; which confeffion, of itfelf, has always been held 
fufficient proof of that material fad againft her. An argu- 
ment was maintained to the contrary, but without fuccefs, 
in the cafe of Maigaret Crooks ; who was convicted, and 
had doom in terms of the ftatute. The verdict alfo againit 
Marion Govan, December 7. 1703, on which fhe had fen- 
tence of death, fpecifies her acknowledgment of the child 
as the ground of conviction !. 


Ir may here, before proceeding, be proper to obferve, 
that this alternative of the child being found dead, or being 
miffing, which was perhaps neceflary to be inferted in the 
ftatute, feems in fome inftances to have ciept alfo into the 

3N libel ; 


1 “ Find, &c That Marion Govan pannel, is guilty of contravening the faid 
“ ad, by concealing her being with child, and not calling for help in the tune of 
“« the birth, and after notice of he: being brought to bed the chiid was found 
“ dead, which fhe acknowledged to be her's.” 
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libel; which bears an alternative charge, that ether the 
child was found dead or was miffing. The libel 1s in» that 
form in the cafe of Helen Marthall, of Ann Brown, and of 
Janet Hutchie, Now, (though in none of thefe cafes was 
any objection ftirred),-the propriety of fuch a charge may 
feem to be doubtful. This is a matter of which the profe- 
cutor never can be ignorant ; and he is obliged to make his 
charge definite and pofitive, as far as the circumftances of 
the cafe allow him. Nor has the ftatute given him any 
difpenfation in this refpe@, but only put two grounds of - 
accufation in his power, either of which he may employ, 
as the cafe happens to be. I have not obferved that this 
fafhion has been followed in later times. 

Tue ftatute has, in the fecond place, required, that the 
woman conceal her pregnancy during the whole {pace. And 
touching this article a queftion has arifen, whether there be 
need of an active and induftrious concealment (if 1 may fo 
fpeak), on the part of the mother, as by the ufe of devices to 
difguife the ftate of her perfon, or by pofitive denial of her 
pregnancy to fuch as inquire; or if it fatisfies the ftatute that 
fhe fails to reveal her fituation; which, as a negative,will prove 
it{elf. The former conftruction was argued for m the cafe of 
Margaret Paterfon, Auguft 18. 1712, and of Helen Marfhall, 
February 15. 1720° But no 1egard was paid to the plea on 
either occafion ; as indeed it feems to proceed on rather a 
f{traimed interpretation of the words. That the contrary is 
the fettled doétrine, farther appears from the verdict and 


Nov. 7.21.22, judgment in the cafe of Catharine Bell. The jury did not find 


1726. 


that this woman had concealed her pregnancy, but negative- 
ly, thus, “‘ and do not find it proven that fhe ever revealed 
“ her being with child during the whole {pace of her being 

66 AGeos 
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“ {0.7 Upon which verdict, the Court proceeded to give 
fentence of death, 


In this place, we have farther to inquire concerning 
the difclofure which the law means to exact of the pannel, 
Of what kind and degree it muft be, to fave her from the 
fanction of the ftatute. One thing never was doubted; that 
the law did not mean to exact of her an open proclamation 
of her fhame, but only fuch a difclofure, as in itfelf may be 
fuficient to take off the prefumption of any evil purpofe 
againft the child on its birth. If fhe reveal therefore to 
two or three perfons, though thefe be even her own relations, 
and though to all others fhe perfift in denying her preg- 
nancy ; this has always been held fufficient to avoid the pre- 
fumption of the law. In particular, it had that efle& in 
the cafe of Elizabeth Orrock, where the jury found, ‘“ That 
“ during the faid time of the faid pannel Elizabeth Orrock’s 
“ being with child, fhe revealed the fame; Jean Orrock the 
“ pannel’s fifter-german being one of the witneffes'.”? In 
the cafe, alfo, of Elizabeth Johnfton, tried on the 7th and 
8th of the fame month, the jury had in this matter given 
credit to the affertion of two witnefles ; onc of whom fwore, 
that fhe revealed to him, in the prefence of fome other per- 
fons. They found in general terms that fhe had revealed ; 
and thus the woman’s life was faved. 


Ir is liable to more doubt, and has been the fubject of op- 
pofite judgments, whether a difclofure ought to be fuftained 
ea Ne that 


1 She {wore, that no one was prefent when the pannel revealed to her. There 
was but one other witmefs, who fwere toa different occafion, when the panne! 
had fpoken ambiyuon fly, 
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that is made to one perfon, alone. On the libel againft 
Chriftian Park’, the Court, in their interlocutor of rele- 
vancy, exprefsly repelled the defence of difclofure made to 
one woman, at the diftance of five weeks after the pannel 
found herfelf with child. But another, and a later cafe, was 
at leaft more humanely, and I think more foundly judged, 
the other way. I mean the cafe of Ifobel Taylor, where 
the jury “ find her being with child. revealed ‘to one: wit- 
“ nefs, and as for the other defences not proven ;’’ where- 
upon fhe was /imphciter affoilzied. The difclofure in this 
cafe was on the evening preceding the pannel’s delivery, and 
to a woman who gave her lodging in a barn, where fhe was 
delivered, alone, in the night. : The truth feems to be, that 
the difclofure to one perfon, if this perfon be fuch who is 
under no temptation to keep the fecret, may fairly be confi- 
dered as a revealing to many perfons more. , 


But what fhall be faid, if the one perfon to whom the 
pregnancy is difclofed, is the father of the child? On the 
one fide; the ftatute has not diftinguifhed, but has fpoken 
of revealing in general terms, On the other; it feems diff- 
cult to underftand the law as having regard to any but that 
fort of difclofure, which indicates the mother’s purpofe to 
take care of her child, and puts it in fome probability of 
being faved. Now this can hardly be faid of a difclofure to 
the father alone, who may often be little difpofed to inte- 
reft himfelf in the matter, and whofe treatment of the mo- 
ther it fometimes is, that urges her tothe crime. This point 

| cannot 


1 “ Find the indidment relevant to infer the pains libelled, and repel the de- 
“ fence of her telling to one fingle waman, that fhe was with child, five weeks 
* after the conceived herfelf to be with child.” 
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cannot be faid to have yet received a decifion. It is 

true, that in the cafe of Marion Burnet, the Court fuftained 

“« the defence proponed by the pannel, that fhe revealed her 

“ being with child to the father during the time thereof ; 

“ and that the child was not come tothe full time when 

“ born’? But thefe defences are fuftained jointly; and the 

laft feems to be relevant, of itfelf. In the later cafe of Marga- 

ret Stewart, the father fwore pofitively that fhe revealed to 

him, but defired him to keep the matter to himfelf. The 

jury, notwithftanding, found her guilty ; and fhe was con- 

demned to die. But in this way, (for anything that ap- 

pears on the record), the point was never judged of by the 
Court. 

In whichever way this queftion may afterwards be de-- 
cided, (if unfortunately it fhall again be tried), it will be 
difficult to follow one invariable rule, (though the ftatute 
has made no diftinétion,—but neither was it neceflary), 
with regard to all difclofure, to whomfoever made, or with 
whatfoever views. For what if the mother difclofe her 
pregnancy to fome one, and at the fame time her refolution 
to deftroy the child when born, and endeavour to feduce 
this confidant to approve and affift in the purpofe? Inftead 

of invalidating, fuch a difclofure ftrengthens the prefump- 

tion againft the mother. Is it neverthelefs to be held, that the 
cafe is thereby taken from under the operation of the ftatute? 

Or again; is it to be held fufficient, though the only reveal it 
to an idiot, or to one of fuch tender yeats, as cannot be fup- 

pofed to make any ufe of the information? 


Tuis queftion alfo had been ftarted refpecting the article of 
difclofure, whether it muft be voluntary, or will be equal- 
ly available though occafioned by conftraint; as for in- 

ftance, 
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flance, on examination before a Juftice of the Peace, ora 
kirk-feflion. There was a debate, but no decifion by the 
Court, on this matter, in the cafe of Jean Cowan, who proved. 
that the kirk-feflion, entertaining fufpicions of her fituation, 
fent a midwife to her, to whom, though with fome dif_i- 
culty, fhe was prevailed on to confefs; and that fhe af- 
terwards rencwed her confeflion to the kirk-feflion them- 
felves. The jury found a verdi& in her favour. And it 
fhould feem, rightly ; becaufe all fuch confeffions are truly 
voluntary; as well as the fituation of the woman is the fame, 
and her temptation to deftroy the child is equally at an 
end, by the divulging of her fhame, whether it happen in 
the one way or the other. For the fame reafon, and as the 
ftatute has not diftinguifhed, it feems not to make an abfo- 
lute difference in law, at what period of the pregnancy the 
difclofure be, whether in the beginning or towards the 
clofe; though the nearer it is to the periodof delivery, 
the ftronger is the prefumption in her favour. 


ANOTHER, and a more delicate queftion, occurred in the 
tiial of Margaret Anderfon: it relates to the degree of cer- 
tainty with which the pannel muft exprefs herfelf in regard 
to her fituation. One witnefs fwore, “ That in the begin- 
“ ning of May laft the deponent afked Margaret Anderfon, 
“ if fhe was with child, and fhe faid /be thought fhe was with 
‘* child: That there was nobody prefent, and from that 
‘ time till the child was born, fie never did any more ac- 
‘‘ guaint the deponent 'therewith.”? Another witnefs fwore, 
“* That having fufpicion that the pannel was with child, fhe 
“ did about the middle of the month of May laft inquire 
‘at the pannel whether fhe was with child or not, who 


“ made anfwer, That fhe did not know perfectly whether /be was 
“ with 
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“ with child or not, but that /be thought herfelf io be wath child.”* 
The jury, by a plurality of voices, “ found the libel proven, 

“ in fo far as fhe brought forth a child without calling for 
“ help in the time of the birth. And found, that the two 
_ “ witneffes in the exculpation are not concurring, in fo far 
“as the pannel’s declaration anent her being with child 
“ was not pofitive to them.’’ She was in confequence 
condemned to die. But I think her cafe was rigoroufly 
judged, not only by the jury, but the Court alfo. For this 
verdict, which is of the nature of a fpecial verdict, cannot be 
faid to bear an explicit finding, either way, on the aiticle of 
concealment, which is however a neceflary circumftance of 
the ftatutory crime; befide that the verdi@ does not fay, ei- 
ther that the child was miffing or was found dead. 


Last of all; (though of this not many illuftrations can 
be fuppofed to happen in practice), it feems to be a necefla- 
ry quality of the concealment, that it continue down to the 
death of the child. For though the mother deny her preg- 
_nancy during the whole fpace, and be delivered without help ; 

yet if fhe relent, and do not at that time deftroy the child, 
but preferve, acknowledge, and fhow it as her’s; happen to it 
afterwards what may, the inveftigation of the alleged murder 
is inthis cafe matter of common law, and in nowife fubje& to 
the ftatutory rule. For according tothe whole context of the 
ftatute, and efpecially by the words found dead or amuffing, it 
is plainly intended for the one cafe of murder done on an in- 
fant unknown, and in the view of concealing that any fuch 
has ever exifted. Whereas, in the cafe now put, the mo- 
ther’s fhame is publifhed, and more effeGually than it would 
have been by any declaration before the birth ; her child is 
known to have Roan born alive; is neither found dead, nor ts 
mifling 
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miffing on the birth; and cannot afterwards difappear without 
occafioning fufpicion and inquiry, as in the cafe of any other’ 
exifting perfon. A fituation not very remote from this was 
once the fubje& of trial. Chriftian Oliphant, being with 
child, had confeffed the fact to the family in which fhe li- 
ved. She brought it forth, however, in the fields, by the 
river Tyne, fecretly and unaflifted, and travelled away with 
it to fome confiderable diftance. A man faw her with it, 
alive, immediately after the birth; and at the place where. 
fhe flept that night, and remained next day, it was feen, 
alive, by the people of the houfe. Early, however, next 
morning, fhe went off from her place of lodging without 
warning ; and the bedy of the child was foon after found in 
a coal fink. The indi@ment againft this woman was laid 
upon the ftatute ; but was’ reftricted, at calling, to an arbi- 
trary punifhment, “ In refpect the pannel was found with 
* the child alive.’? She emitted a qualified confeffion; was 
convicted in terms of it; and had fentence to be {courged 
and fet upon the pillory. 


In regard to the effect of difclofure proved on the part of 
the pannel ;—this, at one period, was only to fave her life, 
leaving her liable to fome inferior correction, The reafon 
was, that by the fuppofition of the cafe, fhe ftill had wilful- 
ly and wrongfully neglected to make the requifite provi- 
fion for her condition, or to ufe affiftance in the delivery ; 
and in this had fhown a criminal indifference about the fate 
of her child; expofing it to the. plain rifk of being de- 
ftroyed in the birth. By the ordinary ftyle, therefore, of in- 
terlocutor, as ufed for many years, it bore a claufe in thefe 
or the like words, fubjoined to the finding of a relevancy 
on the ftatutoi1y charge. “ And for 1eftri@ing the forefaid 

** relevancy 
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« relevancy to an arbitiary punifhment, fuftain the defence, 
“ that the pannel, while fhe was with child, did reveal 
“ that the was fo. In one inftance, that of Janet Riddell, 
the thing is done in a form which makes the reafon more pal- 
pable. “ And /eparatim, that part of the libel, vez. that in 
“* the time of the birth the pannel called not for help, (find 
* it) relevant to infer an arbitrary punifhment; and fuftain 
“ the defence proponed for the pannel, that fhe revealed her 
“ being with child, relevant to elide the capital punifhment.”’ 
The inftances are alfo numerous of arbitrary punifhment, 
and often a very fevere one, inflicted on a pannel, upon ver- 
di@ returned to that effect in her favour. Margaret Pater- 
fon, in thefe circumftances, was tranfported, November 24. 
1712. Chriftian Strachan had the fame fentence on the 
fame day. Elizabeth Johnfton was adjudged to be twice 
fcourged, March 8. 1715. Elizabeth Orrock had the fame 
fentence on the 7th of the fame month. Ifobel Stirling was 
adjudged to be fcourged, and to be confined in the houfe of 
correction for fix months, November 21. 1726. Many in- 
ftances more might eafily be produced. 


Bur though it be fubftantially juft, that one who has been 
guilty of this mifdemeanour, fhould not be difmifled with- 
out fome cenfure; yet with refpect to the matter of form, 
it may feem more queftionable, whether it be a correc or 
regular courfe, thus to reftri@ a libel laid upon the aé@ 16g0. 
Such a libel is a charge of the crime of murder only; and 
the terms of that enactment are, as it were, an interlocutor 
of relevancy on the prefumptions of guilt related in the 
libel. If they be all proved, then muft the jury find the 
pannel guilty of this conftrudtive murder; and if any one 
be wanting, as plain it feems to be, that a verdict of not guilty, 

30 or 
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or not proved, ought to be returned. If, inftead of this, the 
jury return a fpecial verdict, finding fome of thefe prefump- 
tions proved, and fome of them not, no judgment can regu- 
larly pafs upon it, but to affoilzie; becaufe the charge has no 
relation to any inferior offence, but to the c1ime of murder 
only, and to the ftatutory mode of proof, which is. an in- 
ftituted matter, and diftin@ from every other. The find- 
ing of previous relevancies for arbitrary punifhment on the 
feveral prefumptions feparately, and in the view of verdict 
being returned in thefe partial teins, feems, therefore, to 
have been fomewhat a loofe and inaccurate practice. To 
authorife an interlocutor of that fort, the libel, both in the 
major and minor propofition, ought to bear a diftiné charge 
of the failure to call for affiftance in the birth as a feparate ~ 
offence, and liable to its proper penalty. 

ACCORDINGLY, it is now fome time fince this form of in- 
terlocutor was difcontinued. In the cafe of Jean Cowan, the 
revealing, equally as the calling for help, was found releyant 
entirely to elzde the charge '. This judgment was repeated in 
the cafe of Margaret Stuart, wheie the form of the inter- 
Jocutor is faid to have undergone a thorough difcuffion, in 
the view of fixing a rule for the future2, The ftyle of 

words 


1 But for edding this laft relevancy, (7. e. on the flatute), fuftain the ¢lefence, 
that the eee did reveal her being with child, or did call for help in the birth, 


2  Separatim, find the pannel her navn time and place libelled, brought 
“+ forth a child, which was thereafter amiffing or found dead , and that the pannel 
« dunng the whole time of her pregnancy, did conceal her being with child, 
“ and did not call for help or affiftance at the ume of the birth, r¢leyant to infer 
“ the pains of law, and for eeding this laft mentioned article of, the judgment, 
* fuftain the defence, that the pannel, during her pregnancy, did reveal her be- 
“ ing with ehild.” 


AGAINST. THE PERSON. 


words devifed on that occafion, was precifely followed in the 
cafe of Anne Morifon. And I have not obferved that in any 


later cafe, either any punifhment is inflicted, or a relevancy “© 4 


to that purpofe is found, on any of the many libels of this 
fort which have been in Court, 


THE ftatute requires one thing more, to make out the pro- 
fecutor’s cafe; that the pannel have not called for, and 
made ufe of, help and affiftance in the birth. For if the 
contrary be the cafe; if fhe reveal her pregnancy at this 
critical period, when it would moft concern her to conceal 
it, if fhe had any evil purpofe; fhe has therein furnifhed 
reafonable evidence, that her previous filence was owing to 
fhame or other excufable motive, and not to any refolution 
againft the child, which in the end fhe does all that in her 
lies to preferve: At leaft, 1t is evidence that if ever fhe har- 
boured any fuch wicked purpofe, fhe repented before it 
was too late. Befides; in this way, evidence is provided 
of the actual condition of the child at the birth, whether 
it be dead or alive. — 


Tue chief queftion which arifes on this claufe of the ftatute 
is, whether, to e/ide the charge, the pannel has to prove that 
fhe both called for and made ufe of help in the birth? or if 
it be fufficient that fhe fend for help, although in the end fhe 
do not make ufe of it? This feems to be a queftion upon 
the cafe; and which cannot be decided by any one inva- 
riable rule. [n general it is obvious, that the ftatute means to 
require fuch a courfe of conduct on the part of the mother, 
as defeats the prefumption-againft her from the concealment 
of her pregnancy, and bears earneft of a fair intention to- 
.wards the child, at the time of her labour. Put the cafe there- 
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fore, that having fallen in labour, the pannel difclofes her 
pregnancy, till then carefully concealed, to the only perfon 
who is in the houfe with her at the time, and difpatches 
her to fome diftance for a midwife. When they arrive, 
the child is miffing; and the mother refufes to fay what 
has become of it. Certainly this cafe is under the ftatute. For 
though fhe has called for affiftance to the birth, and has there- 
by revealed her pregnancy, it is in fuch a way as bears evi- 
dence of her hoftile difpofition to the child, and fhows that 
her whole conduct was no other than a contrivance to 
get rid of this troublefome witnefs, the more eafily to de- 
ftroy it. Or again; if, on their arrival, the meflenger and 
midwife find the door of the houfe fhut againft them, fo that 
after much delay they are obliged to force entrance ; 
and if they find the body of the child concealed within the _ 
houfe, though not bearing marks of violence; here too the 
real motive of the pretended call for affiftance is fufficient- 
ly explained, to deprive the pannel of all benefit from this de- 
fence. The cafe would not be more favourable to her, if on 
coming to the houfe they fhould find the door open, and the 

woman 


t Elizabeth Johnfton, being with child, went to the houfe of Ifobel Craw- 
ford, to whom fhe revealed her condition. When near her time, fhe fet out 
along with Crawford, on the road for England, meaning to bear the child there; 
but was taken ul} by the way, and was delivered in the fields, with the affiftance 
of Crawford, who dreffed the child, and carried 1c back to, or at leaft upon the 
way to her own houfe; but foon after, expofed it in the fields, where it was 
found deed. Libel was laid agatnft thefe women, both on the act 1690, and at 
common law. Afterwards, the profecutor reftiiéted the libel to an arbitrary pain, 
In thele terms, it was found relevant, and the women, being convicted, were 
condemned to be whipped and bamfhed, November 9 1702. It feems very 
doubtful, whether the a& applies to fuch a cafe at all, fort does not appear that 
the mother revealed, and took affiftance, at fir/ft, for her own fake only, and with 
a view to deftroy the child upon the birth, If that had been the fhape of the 
cafe, 1t would have been attended with more difficulty. 
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woman abroad, and upon:fearch fhould difcover her in the 
fields, and the dead body in her poffefflion, or hidden there 
in fome fecret place. 


Ir, on the contrary, they get ready entrance of the houfe, 
and find the body of the child openly expofed in the fame 
apartment with the mother, who fays that it was ftill-born, or 
that it perifhed in the birth for want of help, the cafe feems as 
clearly not to be withm the ftatute. She has fhewn her dit- 
pofition to fave the child at this critical time, how blameable 
foever before; and the body is here patent to immediate in- 
fpection, whereby it may be judged, whether her ftory be 
true or falfe. The cafe of Agnes Scott was nearly of this 
defcription. She pleaded, that her pains came on her fud- 
denly, about a month before the full time, owing to excefs 
of work as a reaper in the fields ; and that fhe fent a girl of 
feven or eight years of age, the only perfon who was in the 
houfe with her at the time, for a midwife. Meanwhile, fhe 
was delivered, as fhe faid, of a dead and immature child, 
which fhe fhowed to the midwife on her coming. In thefe 
circumftances, the Lord Advocate confented to her banifh- 
ment; which was a courfe of lenity not fo common at that 
time as it has fince become. A defence of the fame fort was 
flated for Elizabeth Stirling. She related, that being feized 
with her pains, fhe requefted help of certain perfons, who 
accordingly came to attend her; but that thefe perfons ha- 
ving left her, in the opinion that her time was not yet come, 
fhe was afterwards, in their abfence, fuddenly taken ill, and 
was delivered of a dead child. The Couit found it relevant, 


in general terms, that fhe called for help inthe birth. But. 


the verdict on this point was againit her'. 
In 
1 One of the moft fingular cafes in the 1ecord, 1s that of Jean Riddell, March 3 


1704. Being fufpeéted to be with child, fhe was conveyed from one place te 
anothe: 
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In regard to the benefit of this defence; there is a plain 
reafon Why it muft always have been greater than that of 
revealing the pregnancy. ‘Though the pannel have re- 
vealed, the is {till liable to the charge of criminal ne- 
glec&t with refpeét to the time of birth; whereas the cal- 
ling for afliftunce on that occafionnot only reveals the 
pregnancy, but reveals it at the very time when the 
difclofure is of greateft fervice to the child, and gives the 
fulleft affurance of the mother’s refolution to preferve it ; 
fince, if any harm were meant it, this were the feafon when 
the moft anxious concealment would be ufed. Acordingly, 
there is no inftance of any fentence following on ver- 
di& finding this defence proved, nor of interlocutor reftrict- 
ing the libel to an arbitrary punifhnjent upon fuch a ground. 
Indeed, the interlocutor in the cafe of Anne Davidfon, ex- 
prefsly finds this defence relevant to elide the libel. And 
in that of Ifobel Stirling, the diftinction is pointedly made 
between the two defences, by fuftaining the one as relevant 
to elide, and the other to reftrict only '. 

THESE 


another upon a fledge, for examination, or fome fuch purpofe. It appears from 
the proof, that fhe was delivered in the courfe of conveyance upon this fledge, 
among fome ftraw, and in the prefence, but without the knowledge, of two men 
and two women, who were condudhing her. The difcovery was made, by 
one of the child's feet appearing through the ftraw. She was convicted, and had 
fentence of death. 


1 “ The Lords find the libel, as founded on the a@ of Parliament 1690 h- 
“ belled on, relelvant to infer the pains of death and confifcation of moveables : 
“ But for ediding /impticuter the forefaid relevancy, fuftain this defence, vz. 
“ that the faid pannel called for help and affiftance to her the time of her 
“ birth; and for refriing the forefaid relevancy to an arbitrary punithment, 
“ fuftain this defence, vz. that the pannel while fhe was with the faid child did 
* reveal to others that fhe was fo.” 


AGAINST THE PERSON. 


- Tuese being the qualities which the ftatute has exprefsly 
required in the charge, does it farther lie on the profecutor to 
prove, that the child was a1ipe child, produced at the fuil 
time, and born alive? This is not by any means the rule. 
It was, on the contrary, here,—in the difficulty of bringing 
fuch a proof,—that the main inducement lay to the pafling of 
fuch a ftatute. If the body were mifling, or were not found 
until diffolved by time, the profecutor was excluded from all 
the means of fhowing that the child was born alive; and as 
little could he prove the duration of the pregnancy, fo as to 
{how that it might be a living birth, in a fituation where the 
fact itfelf of pregnancy is always fiudioufly concealed. To 
relieve him, therefore, from this difficulty, and in confide- 
ration that the blameable conduct of the woman, in conceal- 
ing her ftate, and refufing afliftance, is the caufe of this 
embarraffment, and is withal ground of fufpicion againft 
her; the ftatute has fhifted this difadvantage in point of 
proof over to her fide, and has made the inference againft her, 
that the child was born alive, and was murdered by her the 
mother. This ‘is plain from the expreffions and whole con- 
text of the act, which declares, that in thefe circumftances, 
of concealed pregnancy and unaflifted birth, the mother 
fhall be reputed the murderer of her child that is found dead 
or is mifling, in which it affumes and implies, that the child 
has once been alive, to be deftroyed. Though it has occa- 
fionally been done, the profecutor need not therefore attempt 
any proof, lefs or more, to that effect, (a proof, which is in- 
deed impoffible if the child be mifling); nor need he even 
aver in his libel, that the pannel was delivered at the full 
time, or of a ripe or living child. Among the many inter- 
Jocutors which have been pronounced on charges of this 
fort, (charges far more numerous than for any other kind of 
murder), 
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murder), there are, as far as [ have obferved, but two, which 
have any allufion to the maturity of the child ;- thofe in the 
cafe of Jean Davidfon; and Jean Cowan; in both of which 
the profecutor, having proof of the maturity of the child, 
had thought it proper to lay and circum{cribe his libel in that 
manner; and in this the interlocutor naturally followed the 
libel. But in the cafe of Elizabeth Johnfton, where the libel 
did not ftate the duration of the pregnancy, nor affirm that the 
child was ripe or born alive, or had come to that maturity 
that it might have life, the exception taken on that ground was, 
after full debate, repelled, and interlocutor was given in the 
ordinary ftyle !, without any mention of ripe or living birth. 
The fame objection was again repelled in the cafe of Helen 
Marfhali2; and a third time, in that of Margaret Stuart. 

In 


t The pannel argues thus, “ That though the libel bears that the pannel con- 
 cealed her being with child during the whole fpace, yet it does not condelcend 
“ how long that fpace was And no perfon can be tried for their life upon an 
¢ yndefinite hbel For if the concealment be for a month or two, it will not be 
“* contended that fuch a concealment, (although abortion had followed), would 
“ have fallen under the faid a@ of Parliament. And yet that cafe would have 
“ fallen under the generality of the prefent libel. At leaft, the hbel fhould have 
“ been, that the child was come to the maturity of a mpe child, fo as to have 


“ Jife.”’ 


- 


2 % Find, that the faid pannel having been with cé:/d, and concealing the fame 
“ during the whole fpace, and not calling for nor making ufe of help in the 
“* birth, and that the child was tonnd dead or amifling, jointly relevant to infer 
“ the forefaid pains.” In this libel, certain circumftances were farther laid, for 
inferring the pannel to be the aétual murderer of her child, independently of 
the prefumption of the ftatute. Now, 1n fuftaining thefe, the fame interlocutor 
pointedly diftingurfhes, and requires proof of the child having been ripe, thus: 
“ And, /eparatin, find the following faéts, viz. That the pannel, the time fore- 
“ fad, brought forth a #2pe child as appeared, &c. relevant to infer the pannel’s 
“ guilt of the faid crime.” 
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Tn feveral other cafes, fuch as that of Anne Reid, this point 
after being ftarted, is given up. 


Bor, although the Legiflature have feen caufe thus far to 
relieve the profecutor, and to raife a prefumption againft the 
pannel, that the child was born alive; yet ftill it does not 
follow, (nor would fuch a purpofe be reconcileable to juftice), 
that this fhall be an abfolute prefumption, which the pan- 
nel may not redargue by any proof on her part. If the 
body of the child has been found, and fhe will undertake to 
fhow, by the clear opinion of thofe who infpected it, (being 
- competent judges of fuch a matter), that it was a mere 

abortion, and of fuch a period that it nevei could have been 
quick; certainly this is a relevant defence to elide the fta- 
tute, and which fhe mutft be allowed to prove. Indeed, even by 
the older prattice, it was fuftained to lower the charge to an 
arbitrary pain, if the pannel, without faying that the child 
never had quickened, alleged’ that it was unripe, and born 
confiderably before the full time. this probably, on a pre- 
{umption that fhe had been fuddenly taken with her pains, and 
that the child could not have furvived. In the cafe, already 
quoted, of Margaret Crooks, the Court “ fuftain the defence 
“ of her having revealed her being with child ; or, /eparatim, 
“ her child not being brought to the full time, relevant to 
“ yeftrict the crime as libelled to an arbitrary pain.’”? In 
the cafe of Mary Nicol, who alleged that her delivery was 
in the fixth month, verdidt was returned, find'ng the  guali- 
fications of the ftatute proved, but with this addition, “ but 
“* does not find it proven that the child was come to the 
“* full time ;’’ whereupon fhe had feutence to be fcourged, 
and to be confined three years in the houfe of corrcc- 

ele tion. 
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tioit. Again; it was fuftained to reftrid the libel againft 
Marion Burnet, that fhe had revealed her pregnancy to the 
father of the child, and that fhe had not gone to the full 
time. On the zoth December 1700, Jean Hay was convict- 
ed on her own confeffion, which bore, that fhe concealed 
her pregnancy, and did not call for help, but that the child 
-was ftill-born, and born long before the time: She was ad- 
judged to be fcourged and banifhed. ; 


-FarTHER ftill; though the child be born at the full time, 
yet neither is the prefumption abfolute againft the mother, 
in every cafe, that it muft have been killed by her. For 
what if fhe be delivered of it at a time when fhe is delirious 
from difeafe, and incapable of calling for help either to the 
child or to herfelf? This was found relevant to reftrict, in 
the cafe of Elizabeth Johnfton. Or what if the allege, 
that recently before her delivery the received fuch blows 
and injuries as might probably deftroy the child in the 
womb, and fhow proof of this upon the body of the child, 
as bearing the plain marks of a dead birth? In fhort, the 
ftatute has authorifed to convict on a certain fort of pre- 
fumptive proof ; but which, like all proof of that kind, is 
liable to be outweighed by evidence of fuch things, as are 
naturally exclufive of guilt. 


Tue refult of thefefeveral confiderations is, that, contrary to 
the ordinary practice of the Court, an articulate interlocutor 
of relevancy is pronounced onthe charge; which, fince 1743, 

has 


¥ The expreffions of this verdict are incorrect, and at firft fight feem to lay 
upon the profecutor the burden of proving that the child was ripe But the 
real meaning was to find zegatzve upon that article, in favour of the woman. 
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has ordinarily been expreffed in thefe or the like terms: 
“ Find that the {aid pannel having, time and place libelled, 
“ brought forth a child, which was thereafter found dead ; 
“ and that during the whole {pace of her pregnancy fhe did 
“ conceal her being with child ; avd that fhe did not call for 
“ help or afliftance at the time of the birth; relevant to infer 
“ the pains of death; but for elrding this article of the indict- 
“* ment, allow the pannel to prove, that during her preg- 
“ nancy fhe revealed her being with child.’’ A proof of 
all facts and circumftances, to exculpate or alleviate, is at 
the fame time allowed. In fome inftances; fuch as that of 
Janet Heatly, March 3. 1761,—of Anne Davidfon, July 5. 
and 6. 1762,—and of Anne Mackie, Auguft 5. 1776; notice 
is alfo taken of the calling for help as relevant,to exculpate - 
but this is implied, when the fame is found as to the article 
of revealing. 


In regard to the perfons who may be the objects of this fort 
of profecution ; the only controverfy which has occurred, is 
concerning married women, whether they were meant to be 
included under the fan¢tion of the law. This plea was firft 
ftarted in the trial of Catharine Smith ; and there, (but whe- 
ther for this or for other reafons cannot be faid), the profecu- 
tor, in the end, thought it proper to reftrié his charge. But 
though it be probable, that the Legiflature had chiefly in 
view the cafe of fingle women, as thofe who more frequent- 
ly are under the temptation of concealment ; yet there are 
no words in the ftatute to authorife the making an exception 
in favour of a married woman, in any cafe where the pre- 
fumption will fuit her condition. Such it is, and one indeed 
to which all the .reafons of the law more efpecially apply, 
if fhe become pregnant in the abfence of her hufband. 

eis The 
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The libel was accordingly found relevant in the cafe of 
Margaret Dickfon, which was of this precife defcription; 
and fhe was convicted, and executed. It is even a pof- 
fible cafe, that a married woman may be interefted to con- 
ceal and deftroy her infant, though fhe be cohabiting with 
her hufband at the time. This will be true, if fhe was al- 
ready with child to another perfon, and fome months ad- 
vanced in her pregnancy, at the time of her marriage; or if 
fhe have become pregnant during the abfence of her huf- 
band, and her time of delivery be fo near his return, that 
the child cannot pafs for his. But nocafe of this extraordi- 
nary defcription has yet been tried, though 1 find that the fi- 
tuation had once occurred. For on the rgth November 1711, 
Barbara Taylor offers a petition for bail; which bears, that 
fhe ftood committed on a charge of murdering her infant, 
brought to the world within five months after her marriage. 
This petition is refufed, though her hufband concurs in 
it, and fets forth, that he has no doubt of the child being 
his, and that fhe had revealed her fituation to him fome 
time before. 


I nave now nothing more to add refpecting the na- 
ture of a libel on the a&t 16903 if it be not that it is in the 
fingular fituation in the law, of not admitting a charge of 
art and part. The flatute, in its whole ftrain and context, 
has immediate relation to the mother alone, who is fuppofed 
to be the one perfon in the world, that is confcious of-the 
wicked purpofe. If, therefore, the cafe fhould happen, that 
fhe calls afliftance to the birth, but on her own account 
only, and not to preferve, but to deftroy the child; which 
with the aid of this affociate fhe does; the affociate muft 
be tried by the ordinary rules of law, as for the actual mur- 

der. 
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der. In one inftance, atrial on the ftatute had, however, 
been attempted. On the r4th November 1720, Anne Brown 
was indiéted on the act 1690, for the murder of her child; 
and in the fame libel, William Reid, the alleged father, was 
indicted, “ as art and part with the faid Anné Brown in the 
“ f{xid murder; at leaft as acceflory to her bringing forth the 
“‘ faid child without calling for or making ufe of help, and 
“ burying the fame in the trench of the Citadel of Leith ; in 
“ {o far as,’ &c. Certain. circumftances are afterwards 
charged to infer his participation of the murder ; fuch as his 
fcandalous converfation with the mother till near the time of 
her delivery, his concealment of certain linens when fhe 
was imprifoned, and the like. This mode of charge was 
objeGted to on the part of both pannels, as incompetent 
and contradictory. And although, in his information, the 
profecutor abandoned the charge of art and part, and only 
infifted on the criminal converfation and concealment of 
the linens, as feparate crimes of their own fort, and relevant 
to infer an arbitrary pain; yet, inthe end, it was judged ne. 
ceflary entirely to defert this libel, and indi@ the woman, 
fingly, of new. She was convicted and executed. But there 
were no farther proceedings againft Reid. 


Tue act 1690 concludes with a provifion, very proper to be 
made on fuch an occafion, for the due notification of this new 
Jaw to the inhabitants of the land, by publication of the ad, 
at the market-crofs of the head burgh of every fhire, and by 
reading at the church of every parifh. But it has repeatedly 
been found, and efpecially in the cafe of Orrock and Johnfton 
in March 1715, that it is not nceceflary for the profecutor # 
aver that any fuch promulgation was made. It has been ar- 
gued, that this provifion was at any rate only added od ma- 
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jorem cautelam, and not as a condition of the law. But con- 

cerning this it is needlefs to inquire at the prefent day, after 
the ftatute has for more than a century been put to exe- 
cution. 

Inert clofe my ‘analyfis of this rigorous edi@. Yet it 
is difficult to difmifs the fubje@, without taking notice of the 
great number of capital fentences which have been pronoun- 
ced, and I am afraid executed, on the ftatutory evidence 
alonet, Such, indeed, was the facility of conviction laid 
open by the ftatute,-as had at one time betrayed both pro- 
fecutor and Judges, into a degree of flovenlinefs, and of 
indecent hafte, in trials for child-murder, to which I find 
nothing to be compared with refpect to any other article 
of our criminal fyftem. Of this I need give no ftronger 
proof than the practice, which was far from uncommon, 
of carrying on fundry trials for child-murder, in one fit- 
ting, and before the fame aflize, who imclofed, and re- 
turned their verdicts on the feveral libels into Court, at one 
time 2.. The lateft conviction on the ftatute, was that of 
Anne Mackie, on the sth of Auguft 1776. Of late years, 
in cafes where the charge has been upon the ftatute only, 
and which have otherwife been favourable to the pannel, 

it 


t In the cafe of Anne Davidfon, July 5.6 1762, an eminent phyfician and 
man-midwife, (Dr Young), {wore, that the f{wimming of the lungs was not a cer- 
tain fymptom of living birth. For that this would happen if the child gave but 
a fingle fob, thongh it died in the birth; and that it might alfo be the effec of 
putrefaction, Mr Alexander Wood, furgeon, alfo {wore, that at the diflance of 
eight or ten days, there are no certain fymptoms by which phyficians can fay, 
whether the child was born to the full time or not. See the above quoted paper 
of Dr Hunter's, to the fame effect, 


2 On the 3d March 1709, Befly Turnbell, Ifobel Taylor, Margaret Inglis, 
each for murdering her own child, are fent to one affize, who convi& two of them. 


AGAINST) 1 Hkee 2 Ram: 


it has been common for the profecutor to confent to the pan- 
nel’s petition, praying to be banifhed forth of Scotland, or 
for other arbitrary punifhment. mee 


In the way of Appendix to this of child-murder, I fhall 
here fubyoin a few words concerning another very frequent 
offence againft infant children, and which too, may fome- 
times iflue m their death: I mean, the defertion and expofure 
of them to the rifk of what may happen. One can imagine 
cafes of expofure, (and fuch have already been taken notice 
of ), which feem more properly to be cafes of murder, if the 
death of the infant fhall enfue, than of any inferior offence. 
But even where the child is not abandoned in fuch a way as 
bears evidence of a refolution to deftroy it; ftill for the mo- 
ther to defert her helplefs iffue, and expofe it to any mate- 
rial rifk of perifhing, though it fhould not die in confe- 
quence, and much more where it does, cannot but be con- 
ftrued a high crime. Indeed, if the child die, though only 
accidentally, and by connection with the expofure; as if it 
be expofed in a field, and is killed by the cattle treading on 
it, or on a highway, and is crufhed to death by a carriage 
running over it ; the crime feems to be no other than a f{pecies 
of culpable homicide. Mary Graham was indicted for in- 
ceft, and for the expofure of her new born child, “naked as it 
““ came into the world,’’ in a field of corn, where it was after- 
wards found dead. The Court found this part of the charge, 
(though certainly not very remote from murder), relevant to 
infer an arbitrary punifhment; and beimg convicted on her 
own confeflion !, fhe was fentenced to be fcourged, and to be 


confined 


1 Her confeffion bore, “ That fhe did expofe and lay it ont, naked as it was 
“ born, amongft the corn, immediately after the birth.” 


Of the Expo- 
fure of Infaat 
Children. 


Dec. 21. 1703. 


488 


CHAP. VI, 
u——~+,-—_—_ 


Joly 9. 22. 23. 
26.1754. 


Of Self Murder. 


OF OFFENCES 


confined in the houfe of correction, till the mag’ ftrates of the 
burgh fhould difpofe of her The cafe of Ifobel Kilgour, 
which alfo ified in a fentence of fcourging and banifhment, 
was nearly of the fame defcription. In the month of March, 
and about five of the,evening, and in fevere weather, fhe had 
expofed, her child, of about three weeks old, upon a fandy bank 
near the road from Inverefk to Leith, and had there left it, 
ftuffed into a rabbit’s hole, (as appears on the proof ), with its 
head inwards, and the fand gathered up to the mouth of the 
hole, fo that the body lay for ten or twelve days unobferved. 
The libel was laid as for murder, and was found relevant, in 
general terms, to infer the pains of law. The jury\found 
her “ guilty of expofing her child a terms of the libel, which 
*< was the caufe of the child’s death."’ Now, the libel did 
not relate fome of the {trong circumftances above mention- 
ed, and bore an alternative charge, of putteng the child in- 
to a hole, or leaving it expofed upon the ground. On this re- 
ference in the verdict to the libel, the Court could do no 
other than adopt the more favourable account of an expo- 
fure upon the ground, and at no great diftance from a high- 
way. And thus the pannel’s life was faved. 


I wave followed the example of Mackenzie, in refer- 
ving felf-murder (though there is very little to be {aid on 
it), as the fubje&t of a feparate article; being an offence, 

| of 


1 And there murdered the forefaid child, by putting it into a hole in a fan- 
“ dy bank, near to the road leading from Inverefk to Leith, where it died 1m- 
* mediately, or foon thereafter, At leaft, me and place forefaid, fhe left the faid 
“ child upon the furefaid ground, expofed to the cold at that icafun of the year, 
“© where it died in a fhort {pace thereafter, and in which place its dead body was 
“ found” It concludes thus. “ At leaft, tume and place foretaid, the faid child 
“ was murdered, or deft upon the ground, expoied to the cold, without any help 
* or affiftance, whereby itdied rmmediately, or foon thereafter.” 


AGAUINIS. CER eee ER SION: 


of a nature quite diftin@ from any other inftance of ho- 
micide. Though it may be contrary to popular belief, there 
feems to be no law, nor practice:, for inflifting any in- 
dignity on the remains of thofe unfortunate perfons, who 
finifh their courfe in this unnatural way. But according 
to all authorities 2, the ordinary patrimonial confequence 
of homicide takes place againft their executors, in the con- 
fifcation of all their moveable goods; which is made effec- 
tual on eftablifhment of the fa@, in an action of declarator 
before the Supreme Court. Craig has mentioned the cafe of 
Thomas Dobbie, in which it was judged, that even the plea 
of madnefs is not relevant to hinder this penalty from taking 
place, “‘ Neque infanie objectio recepta, cum nemo fanus id face- 
* ret.’’ But this feems to be an infufficient reafon ; and all 
later authorities have held that judgment to be wrong. 


t See on this head the judicious opinion given in the cafe of Mungo Camp- 
bell. Maclaurin, p. 531. 


2 See Skene’s Treatife of Crimes. Craig, lib. 1. dieg. 16 No. 32.; hb. Ce 
dieg. 6. No. 18. 
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